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CANDIDATES FOR THE PRIESTHOOD 
AND SEDES SAPIENTIAE * 


HEN, a few months ago, Pope John XXIII announced 
his intention of convoking an ecumenical council, he 
enumerated as one of its purposes the revision of the 
Code of Canon Law. This part of the announcement was over- 
shadowed by the more stirring news that the council would 
seek the reunion in the Church of separated Christians. While 
eanonists shared the general excitement over the prospect of 


an attempt to restore the unity of Christendom, they must 
also have been gratified to learn that something would be done 
to eliminate the canonical complexities arising from the mass 
of legislation and directives that have issued from Rome in the 
forty-two years since the Code was promulgated. 

One of the subjects concerning which numerous decrees and 
counsels have been issued is the preparation of candidates for 
Orders. At last year’s Eastern Regional meeting of the Canon 
Law Society we considered the decree of the Sacred Congrega- 
tion of Seminaries and Universities, dated July 12, 1957,? stat- 
ing that ordinaries should not admit to the seminary, without 
referring the case to the Sacred Congregation, one who volun- 
tarily left or was dismissed from the seminary of any diocese. 
Our discussion, enlivened by reports of various interpretations 
from high places, left at least one participant more confused 


* Paper read at the Eastern Regional meeting of The Canon Law Society of 
America, in New York, May 14, 1959. 


1 AAS, XLIX (1957), 640. 
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than ever. This is only one instance in one area of canonical 
jurisprudence in which clarification is necessary. 

Another area is the law for religious, communities without 
vows, and secular institutes. A vast addition has been made 
to the legislation pertaining to these. On May 31, 1956, Pope 
Pius XII issued a Constitution, Sedes Sapientiae, which treats 
of the training of religious clerics. In the final paragraph of 
his Constitution, the late Holy Father proclaimed: “in virtue 
of Our authority, We grant the Sacred Congregation of Re- 
ligious the power to carry out .. . the General Statutes already 
approved by us.”* The Statutes themselves, on the “ reli- 
gious, clerical and apostolic training to be imparted to clerics in 
the states of perfection to be acquired,” were not published in 
the Acta but have since been “ annexed ” to the Constitution. 
A decree of the Sacred Congregation of Religious, dated July 
7, 1956, makes the Statutes binding, in accord with Canon 9, 
as of August 31, 1956, three months after the date of the Acta 
in which the Constitution appeared. 

The General Statutes lay down very specific requirements 
for the selection and training of candidates for the priesthood 
in religious institutes, societies of common life and secular in- 
stitutes (Art. 16).* It is quite possible that many of these re- 
quirements will be established for all candidates for the priest- 
hood. In fact there are reports, even in Rome, that some of 
the provisions, including the additional year after the comple- 
tion of the course in theology, will be demanded of all students 
for the priesthood. This is a real possibility because some of 
the requirements in the Statutes concerning pastoral training 
are more consonant with the work of the secular clergy than 
with that of religious generally. 

Not everything contained in the Constitution and the Stat- 
utes is new, of course, and no reference will be made to what 


2 AAS, XLVIII (1956), 354 ss. 


8 Throughout the references in parentheses are to the Sedes Sapientiae or to 
the Articles of the Statuta Generalia. An official English text, entitled The 
Apostolic Constitution Sedes Sapientiae and the General Statutes, is distrib- 


uted by The Catholic University of America Press, Washington, D. C. (pub- 
lished 1957). 
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is well known to all concerning training for the priesthood. 
For purposes of completeness, however, I will give briefly some 
background material and, after detailing the new or newly 
emphasized provisions contained in the Statutes, steps taken 
in various places to implement the Statutes will be described. 

At the very beginning of Sedes Sapientiae, Pope Pius XII 
points out that at one time it was the exception for a religious 
to be ordained to the priesthood. But 


the Church in our day is served by a large number of ministers 
who devote themselves simultaneously to the acquisition of per- 
fection by the observance of the evangelical counsels and to the 
performance of sacerdotal duties. This multitude of men con- 
stitutes the religious clergy, which exists side by side with what 
is known as the secular or diocesan clergy. Both of these 
thrive and flourish in brotherly emulation and in the enjoyment 
of mutual, fruitful assistance under the one and same authority 
of the Roman Pontiff without prejudice to the powers of the 
Episcopate. 


The late pontiff goes on to acknowledge the lack of general 
norms for the religious, clerical and apostolic formation of as- 
pirants to the priesthood in religious institutes. By a decree 
of the Sacred Congregation of Religious of January 24, 1944,* 
a commission was established to handle all questions concern- 
ing the training and formation of religious. One result of this 
was the general Congress of the States of Perfection held in 
Rome in 1950, which the Holy Father addressed on December 
8 of that year.5 

Meanwhile, on September 23, 1950, Pope Pius XII issued 
the apostolic exhortation on the priesthood, Menti Nostrae.® 
In this he stressed, in view of the special demands of our times, 
the need for new methods to be employed in their ministry by 
priests, both secular and religious, as they “ go forward, bound 
close together with bonds of fraternal charity, in union of 


4 AAS, XXXVI (1944), 213. 
5 AAS, XLIII (1951), 26 ss. 
6 AAS, XLII (1950), 657 ss. 
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strength and will, toward the common goal.” He pointed out 
that all, “ even religious who live apart from the world and in 
silence, can contribute to the efficacy of the priestly apostolate 
with prayer, sacrifice and also with ready and generous action 
in so far as they are able.” 

The exhortation then treats of the necessity of careful and 
prudent selection of candidates and the investigation of their 
qualifications, including their physical condition. The train- 
ing they are to be given should not be inferior to that given 
laymen following similar courses of study. In addition—and, 
for our purposes, finally—the Holy Father strongly recom- 
mends special care in choosing the posts to which young 
priests are assigned immediately upon their leaving the semi- 
nary. He expressed the hope that in every diocese, or for a 
number of dioceses, institutions would be established in which 
young priests would be “ gathered for some years . . . where, 
under the guidance of experienced superiors, they can develop 
their piety and perfect themselves in sacred studies and be put 
on the path toward that form of the ministry more closely cor- 
responding to their temperaments and aptitudes so that they 
might be gradually introduced to the work, wisely watched 
and paternally guided in the first steps of their ministry.” 

By his motu proprio of April 2, 1949,’ the same pontiff had 
established the Institute of St. Eugene for “ the proper instruc- 
tion and training of the younger clergy . . . in the doctrines 
and techniques which will enable them to exercise with readi- 
ness, skill and alacrity those new forms of the apostolate 
which are current at the present time.” ® 

On December 27, 1955, the Sacred Congregation of the 
Sacraments, on the twenty-fifth anniversary of the issuance of 
a similar instruction, circulated a letter to all bishops con- 
cerning the examination of seminarians before ordination.’ 
Among other things, the letter urged bishops to investigate 


7 AAS, XLI (1949), 165-167. 
8 Bouscaren, Canon Law Digest, III, 61-63. 
® Ibid., IV, 303-315. 
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“the fitness of seminarians, not only according to the usual 
rules of moral, ascetic and mystical theology, but also with the 
help of psychiatric and biological science.” 

From this brief presentation of background material, it can 
be seen that the Church in recent years has been increasingly 
concerned about (1) the determination of norms for the educa- 
tion of priests in religious institutes; (2) the need for em- 
ploying all reasonable means, including those provided by 
psychiatry, for determining the fitness of candidates for the 
priesthood; (3) the need for training future priests in new 
methods of carrying out their ministry; (4) the necessity of 
making precise elements that are common to the training of 
secular and religious priests, including special pastoral prepa- 
ration; and (5) the institution of a period of combined train- 
ing and ministry after the completion of theology. We shall 
see how all of these matters are treated in the documents with 
which we are dealing. 

In his Constitution Sedes Sapientiae, Pope Pius XII lays 
down general principles for the formation of the religious 
clergy. No one is to be admitted “ who does not exhibit really 
true signs of a divine vocation” (n. 16). The formation of 
aspirants “ must be imparted by following an organic progres- 
sion and by using, in timely fashion, all suitable means and 
proper methods” (n. 21) so that “a most exact intellectual 
and pastoral training is given ” (n. 25) with a view to the “ re- 
ligious, sacerdotal and apostolic dignity” (n. 26) for which 
they are being prepared. “ This intellectual training must be 
adapted to the carrying out of pastoral works of every sort ” 
(n. 34). Hence “the priest needs a detailed and absolutely 
complete pastoral preparation” (n. 35). The beginning of 
this pastoral preparation should coincide with the beginning 
of the course of studies and should “be completed after the 
theology course by a special apprenticeship ” (n. 37) “ under 
the direction of men of great experience who will teach by in- 
struction, advice and example.” (n. 39). 

The General Statutes referred to in Sedes Sapientiae de- 
lineate a program for a three-fold training: religious, clerical 
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and apostolic (Arts. 1, 2), each of them comprising three ele- 
ments: instruction, education and formation (Art. 2). This 
training is to be perfected and reduced to practice after the 
theology course “ both in the pastoral curriculum and through- 
out the entire first five years of the priesthood ” (Art. 9, § 1).?° 

Articles 10 and 11 present matter of particular significance 
to all candidates for the priesthood. Paragraph 2 of Article 10 
reads in part: “ This clerical training [of religious], because of 
the intrinsic unity of the universal priesthood, is no different, 
as regards its end and object, from the training of the secular 
clergy ...” Paragraph 3: “ The clerical training must start at 
the apostolic schools, which for the States of Perfection take 
the place of the clerical minor seminaries; and this clerical in- 
struction must be developed and perfected throughout the en- 
tire course .. .” Article 11 is entitled: “'The Degrees of the 
Ordinary Clerical Training.” These degrees are four in num- 
ber: the liberal arts, philosophy, theology and pastoral cur- 
ricula. The last named is described as that “ by which all are 
immediately prepared for the ordinary ministries of the priest- 
hood.” From the language used, one would be logical in con- 
cluding that the clerical training described here, including the 
pastoral curriculum following the theology course, is part of 
the ordinary training of all candidates for the priesthood. 
This is why credence is given to the view that many of these 
provisions will be applied eventually to the training of the 
secular clergy. 

In Title VI of the Statutes, the need for care in the ac- 
ceptance and advancement of candidates is re-affirmed and 
re-emphasized, with specific measures being prescribed. A dis- 
tinction is made between the signs of a vocation justifying ad- 
mission to the junior seminary and those justifying acceptance 
in the novitiate. For the former “ it is sufficient that the can- 
didates show at least the beginnings” of a generic vocation; 
whereas for the latter, “it is required that they already show 
signs of a true religious, sacerdotal, apostolic vocation, and in- 
deed a specific one, namely for the particular institute ” (Art. 


10 Cf. Art. 14, §3. 
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31). “ As often as there remains a prudent doubt about the 
suitability of any candidate, it is wrong to allow him to bind 
himself ” especially “ when it is a question of Sacred Orders ” 
(Art. 34, § 2). 

In determining the suitability of candidates “ their physical 
and psychological fitness must be investigated, relying in this 
on the medical history and diagnostic judgment of an experi- 
enced doctor, even in relation to possible hereditary diseases, 
especially mental ones; the judgment of the doctor must be 
recorded on the report of each candidate ” (Art. 33). The re- 
quired investigatoins are to be repeated throughout the period 
of training and a continuing medical report is to be compiled 
(Art. 34, § 1). 

Some wise observations are made in Article 35 about the re- 
gime of junior seminaries. The students are not to be treated 
as novices, lest the practice of the spiritual life cloy. They 
are not to be totally separated from their families and the 
world. They are to be taught hygiene and etiquette; in fact, 
instruction in these subjects is to be continued throughout 
their training (Art. 40, § 5). 

The academic year is to extend over nine months with 170 
days of class and study, excluding examination days, in the 
junior seminary, 150 in philosophy and theology, and 100 in 
the pastoral year. The academic calendar is to be prepared 
and promulgated in advance, with departures from the sched- 
ule allowed only in particular cases for a grave reason (Art. 
42). Included in every such calendar is to be a special feast in 
honor of the Holy Father (Art. 40, § 2, n. 2). Any activities 
which would be distracting are forbidden; but limited and 
controlled use of the radio is permitted (Art. 40, § 6). 

Specific regulations concerning the subject matter and dura- 
tion of the various curricula are given. It is re-affirmed that 
the “studies of future clerics must in no way be inferior to 
those of other youths who . . . pursue the liberal arts curricu- 
lum.” (Art. 43, § 1, n. 1) and the students ought to work for 
recognized diplomas (n. 2). 
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Though only two years of philosophy are required, three are 
recommended. An introduction to the subject may be pro- 
vided in the last year of the liberal arts curriculum and some 
subjects of this curriculum may be taken concurrently with 
philosophy. Another arrangement, reducing the philosophy 
curriculum to one year, is acceptable provided permission is 
obtained from the Sacred Congregation of Religious and pro- 
vided no other subjects are pursued concurrently. 

The Statutes make no new requirements for the theology 
curriculum but prescribe something new for the post-theology 
period. This is the pastoral year, referred to as a “ sepcial 
apprenticeship.” Only those who pursue higher ecclesiastical 
studies are exempted, and even these are to have their apos- 
tolic formation completed in some way. This “ fifth year,” as 
it has been called, must follow immediately the completion of 
the theological studies. During it the young priests, while 
practicing priestly virtues and engaging in some ministry, 
“ will strive, under capable teachers, to extend and complete 
their theoretical and practical knowledge of pastoral theol- 
ogy ” (Art 48) as well as their “ religious and priestly forma- 
tion” (Art. 53, § 2, n. 2). Cited as a source of this statute is 
Pope Pius XII’s motu proprio establishing the Institute of St. 
Eugene. 

This year, which is not the same as tertianship or a second 
novitiate or year of perfection (Art. 9, § 2; 12, n. 3; 14, §4; 
51-53), is to be spent in a special house (Art. 21, § 1) and the 
students are to have their own spiritual prefect (Art. 28 § 2) 
and Prefect of Studies (Art. 29, § 1). 

Even after the completion of this ministerial year, the 
young priest is to be considered still in the process of forma- 
tion, or at least on probation, for five years. Each day the 
young priests are to be called together “ to attend important 
lectures and become more skilled in handling present-day 
problems of the apostolate. They should perform practical 
exercises and prepare for and take their annual [junior clergy] 
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examination here.” ‘4 “The five year period should be con- 


cluded with a general examination of doctrinal and apostolic 
maturity ” (Art. 49, §4) and by “longer spiritual exercises 
... and suitable instructions before priests, who are otherwise 
already trained, be sent out to the works of the universal apos- 
tolate”” (Art. 53, § 2, n. 2). 

All of this means, of course, that a priest would not be en- 
tering into the apostolate completely for some time after 
ordination. This is acknowledged by Article 51, §1, which 
reads: 


It is undoubtedly an excellent view and one proved by experi- 
ence that a young priest be not recognized as finally formed 
and proved both religiously and apostolically unless, after 
about thirty years of age and already taught by personal ex- 
perience in the ministry, he has received the final training 
which, if possible, will imprint an indelible mark on his soul. 


* * * * * 


Unquestionably, the requirement of the pastoral year is the 
greatest innovation introduced by the Statutes and a provi- 
sion that might soon be required of all newly ordained priests. 
There should be special interest, then, in considering how this 
requirement is being met. 

A Pontifical Pastoral Institute has been inaugurated at the 
Lateran with two sections, the first of one year’s duration to 
satisfy the requirements of the Statutes, and the other of two 
years’ duration at the end of which the student can gain a 
doctorate in theology with a major in pastoral. Last year over 
100 students were enrolled in the Institute. 

The principal required subjects in the one year course are: 
Fundamental Pastoral Theology, Sacred Eloquence (Keryg- 
matics and Homiletics), Pastoral Methodology, Ascetical Pas- 
toral, Pastoral Liturgy, Missiology, Sacred Art, and Sacred 


11 This examination is required for religious priests for five years by canon 
590. Canon 130 has the same requirement for all priests, but for only three 
years. The Third Council of Baltimore, however, obliges all priests of the 
United States to take the examination for five years (n. 187), and this legis- 
lation remains in effect today. 
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Music. Subsidiary courses are: Psycho-Pedagogical Pastoral, 
Methods in Catechetics, Pastoral Medicine and Psychiatry, 
Principles of Economics and the Social Sciences, Religious 
Sociography. 

In addition there are cursus breviores which deal with prob- 
lems of life and culture in our age and include such matter as 
religion in today’s literature, science and faith, the ecumenical 
question and Protestantism, apologetics for today, religious 
statistics, etc. Finally, there are to be practical exercises in 
such things as psychological-moral counseling, catechizing, 
preaching, pre-matrimonial consultations, etc. Priestly min- 
istry may, of course, be engaged in “ moderately,” especially 
on week ends. 

The Catholic University of America has established two 
programs designed to satisfy the demands of Sedes Sapientiae. 
Program I, entitled “ Pastoral Preparation,” requires a mini- 
mum of eight classes a week for the whole school year in such 
subjects as Ecclesiastical and Religious Administration, Ad- 
vanced Spiritual Direction, Pastoral Medicine, Pastoral Psy- 
chology, Sociology of Parish Life and of the Family, Practical 
Administration of the Sacrament of Penance, Homiletics, and 
Catechetical Methods. 

Program II, entitled “ Mission Studies,” leads to a degree. 
Those who satisfactorily complete a minimum of twelve classes 
per week and fulfill the other requirements, including the writ- 
ing of a dissertation, may earn the degree of Master of Arts in 
Social Science. Required courses include Doctrinal Missiol- 
ogy, Missiography, Mission Law, Anthropology, and Applied 
Sociology. Among the elective courses are Economics, Educa- 
tion, Geography, Politics, Psychology, Social Service and 
Sociology. Again, exercise of the required priestly ministry is 
in addition to the academic schedule. At present there are 
approximately 50 students enrolled in the combined programs. 

As Louvain, a different method has been adopted. The 
course in Pastoral Formation has not been organized by the 
University but by the Conference of Major Superiors of Bel- 
gium. 
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Louvain was chosen as the locale because most institutes al- 
ready have houses there. There are 20 institutes represented 
in the present student body of 80, divided into two sections 
using the Dutch and French languages respectively. The pro- 
gram, requiring fourteen hours a week for the first half of the 
year (October 1 to Christmas) and eleven hours a week the 
second half (January to Passion Sunday), includes in addi- 
tion to subjects already mentioned: communications, social 
case work, contact with non-Catholics, pastoral sociography, 
the youth apostolate, and trends in current thought (Marx- 
ism, co-existence, existentialism, etc.). A course in preaching 
will probably be added this year. 

There is one director of the whole program and also a direc- 
tor in each community. All meet once a month to discuss 
common problems. Apparently some of the practical minis- 
try, which includes teaching catechism two or three times a 
week in local schools, is scheduled as part of the combined 
program and co-ordination is maintained between the director 
of the program and pastors of parishes where the young priests 
assist. 

Other means of implementing the Statutes in the United 
States are on an individual basis. A cooperative endeavor 
was undertaken last year by the Precious Blood Fathers, the 
University of Detroit, the School Sisters of Notre Dame, and 
St. Anthony’s parish in Detroit. Thirteen newly ordained 
priests reside in the rectory, attend six to ten hours of class a 
week at the University where they are working for a master’s 
degree and a provisional high school teaching certificate, do 
practice teaching in the parish grammar and high school, and 
assist in various parochial activities. 

The Holy Ghost Fathers have established their pastoral pro- 
gram on the campus of Duquesne University, which they con- 
duct. The young priests attend a maximum of twelve classes 
a week, teach two classes a week of college religion, have had 
guided tours of or addresses by officials from various ecclesias- 
tical and secular social agencies, and have engaged in a variety 
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of priestly ministry, including census-taking and acting as hos- 
pital chaplains. 

One community, I am informed, has divided the class of 
young priests into three or four groups which rotate from place 
to place, thus gaining experience in various types of priestly 
activity. Nevertheless, this seems out of harmony with the 
Statutes which indicate that all should be in one house. Still 
another community has established its house for pastoral 
training as an annex to a high school at which its members 
teach. The young priests have taken over some of the classes 
in religion. 

Some missionary communities have been officially informed 
that the language schools they conduct for the young priests 
newly arrived in a foreign country serve the purpose of the 
pastoral year. It is easily seen why, for at these schools not 
only langauges are taught but also an outline of native culture 
and customs, local history, principles of missiology and of 
indigenous systems of religion and morals, etc. 


ca * * * * 


A final word in the nature of personal observations of the 
provisions of Sedes Sapientiae and its annexed Statutes. They 
provide a welcome codification and specification of some pre- 
viously scattered and general regulations for the training of 
religious priests. Strict adherence to the requirements laid 
down concerning the investigation and probation of candidates 
for the religious life will result in great benefits to the religious 
communities by excluding uhsatisfactory applicants and thus 
increasing esteem for the religious life as a whole. The grad- 
ual introduction of the young priest to the pastoral ministry 
should serve well to give him stability throughout his priestly 
career. 

However, some questions come to mind. In how many 
fields can we demand that every priest be an expert? The 
course of studies that has always been followed by semina- 
rians, is, if adhered to, a demanding one. Can we expect to 
add new subjects without something else giving ground? We 
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can add more years but even they are not unlimited in 
number. 

Adding subjects to a curriculum does not necessarily in- 
crease its quality. We can list in a catalogue for a one year 
pastoral curriculum subsidiary courses in pedagogy, pastoral 
psychology, pastoral psychiatry, pastoral medicine, principles 
of economics and the social sciences, sociology, sociography 
and anthropology. But how subsidiary can we get? Can any- 
thing of value be given in all—or even in several—of these 
fields simultaneously, while the students at the same time are 
systematically engaging in the priestly ministry? 

Is it possible that the more the pastoral year of training is 
made an integral part of a university curriculum the less likely 
it is to achieve its purpose? In the first place, the more clerics 
it attracts, the less any of them can engage in parochial minis- 
try simply by reason of sheer numbers. Secondly, the regular 
routine of a university class schedule would prevent the stu- 
dent priests from undertaking certain types of ministry. 
Thirdly, one hundred days of class could hardly be squeezed 
into one semester; and although it is only a minimum, it 
would be too little to spread out over two semesters. Finally, 
if it becomes too abstract and theoretical, providing material 
only for the lecture hall, it has failed to attain its end. 

While Sedes Sapientiae (n. 38) calls for “ future shepherds 
of the Lord’s flock” to “learn psychology, pedagogy, educa- 
tion, catechetics, social science, pastoral theology and similar 
subjects,” it does not mean that all of these must be taught in 
the pastoral year, for the passage cited deals with the pastoral 
training that is to “ get under way when the course of studies 
is begun ” (n. 37). 

The pastoral year should serve as a very valuable and sta- 
bilizing introduction to pastoral activity. For that reason, it 
would not be surprising if its obligation for the religious clergy 
is in the ntaure of an experiment preliminary to its being de- 
manded of newly ordained secular priests. If this is the case, 
much can be learned from current experience. The conclu- 
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sion may be reached that the best method of establishing such 
a program is to make it independent of any educational insti- 
tution and establish it, instead, in connection with a parochial 
or diocesan center of pastoral activity where the young priests 
may, in the previously quoted words of Menti Nostrae, “ under 
the guidance of experienced superiors . . . be gradually intro- 
duced to the work, wisely watched and paternally guided in 
the first steps of the ministry.” 

Beginnings demand improvements. The beginnings set forth 
in Sedes Sapientiae, though allowing for improvements, give 
hope of ever coming closer to the ideal: that every priest may 
be a Pastor Bonus. 

CHarRLES Connors, C.S.Sp. 
Norwa.k, ConNECTICUT 














THE CODE OF ORIENTAL CANON LAW 
DE RITIBUS ORIENTALIBUS 
AND DE PERSONIS 


Part I1I—Inprvinvat Institutes (Concluded) * 


TitLteE IV. DE CLERICIS IN SPECIE 


C. 159 (CIC, ce. 215): The term “supreme ecclesiastical 
authority ” of the CIC is here made specific and replaced by 
the reference to the Roman Pontiff and the Ecumenical Synod 
as possessing power over the erection, etc., of ecclesiastical 
territories. In addition, the canon mentions the canons con- 
ceding this power to others, within certain limits. Thus: 

(1) There is reserved to the Roman Pontiff or the Ecumen- 
ical Synod the erection or restoration, the alteration and sup- 
pression of: patriarchates, archbishoprics, exarchates with their 
proper territory, apostolic exarchates, and—outside of patri- 
archates and archbishoprics—provinces and eparchies. 

(2) There is reserved to Patriarchs and Archbishops respec- 
tively the erection or restoration, the alteration and suppres- 
sion of provinces and eparchies within their patriarchates and 
archbishoprics. 

C. 160 (CIC, ec. 216, § 4, n. 2): In their respective territories 
the Patriarch and Archbishop give the indult or the counsel 
with regard to the erection of “ national,” family, or personal 
parishes and the alterations in such parishes which is given by 
the Holy See in territories outside of the patriarchates and 
archbishoprics. 


* Parts I and II of this article appeared in the April and July 1959 numbers 
of Tue Jurist. Part I was concerned with the general characteristics of the 
Oriental Canon Law promulgated by the motu proprio Cleri sanctitati of 
August 15, 1957 (AAS, XLIX [1957], 433-603). Part II dealt with canons 1- 
158, including the three titles, De ritibus orientalibus, De personis physicis et 
moralibus, and De clericis in genere. 
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C. 161 (CIC, c. 217), § 2, n. 2: Where it is impossible to con- 
stitute deaneries, the Bishop within a patriarchate or arch- 
bishopric is to consult the Patriarch or Archbishop respec- 
tively. 


Part I. D&E SUPREMA POTESTATE DEQUE IIS QUI EIUSDEM 
SUNT CANONICO IURE PARTICIPES 


Chapter I. De Romano Pontifice 


C. 166: This canon, which does not correspond to any canon 
of the CIC, speaks of the commemoration of the Roman 
Pontiff to be made in the divine office by Patriarchs, Bishops 
and other Hierarchs, and by all clerics. 


Chapter II. De Oecumenica Synodo 


C. 168 (CIC, ec. 223): Among those who are summoned to 
an Ecumenical Synod with deliberative vote there are in- 
cluded the following Oriental prelates, in addition to those 
enumerated in the CIC: Exarchs with their own proper terri- 
tory; * the president of the Consociatio of the monastic fed- 
erations with pontifical exemption; presidents of monastic 
federations with pontifical exemption. 


Chapter III. De S.R.E. Cardinalibus 


C. 180: This canon, which is peculiar to the Oriental Code, 
indicates that Oriental Cardinals retain their own proper rites. 
They are admonished not to make use of cardinalitial privi- 
leges contrary to their own rites. 


Chapter IV. De Curia Romana 


C. 188 (CIC, ec. 242), § 2: This paragraph, which does not 
parallel any text in the CIC, states that among the Sacred 
Congregations it is the Congregation for the Oriental Church 
which deals with the affairs of Orientals, with the exception of 


85 For these, cf. infra. 


86 These terms are defined in canon 313 of MP Postquam Apostolicis lit- 
teris, De Verborum Significatione. Cf. Pujol, De Religiosis Orientalibus ad 
Normam Vigentis Iuris (Romae, 1957), nn. 17, 18, 64, 110. 
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what belongs to the Holy Office and unless some other provi- 
sion is made. 

C. 195 (CIC, ce. 257): The Sacred Congregation for the 
Oriental Church. This canon of the new Oriental law corre- 
sponds to the CIC, but is enlarged by the addition of norms 
issued from the promulgation of the CIC until the present 
time.*? In its new form the canon determines that this Con- 
gregation’s competence embraces the following: 

(1) All matters of whatever kind which concern the persons 
or the discipline or the rites of the Oriental Church, even 
though they be mixed matters, i.e., matters which also affect 
Latins by reason of the things or persons involved. 

(2) In relation to the other Roman Congregations: All 
powers with regard to the Oriental Churches which the other 
Congregations possess with regard to the Latin Church, with 
the exception of the following Congregations, which are com- 
petent in particular matters for the Oriental Churches: 

(a) S.C. of the Holy Office—in matters of faith and morals 
(ce. 193); 

(b) S.C. of Rites—in cases of beatification and canoniza- 
tion (c. 200, §§ 2, 3); 

(c) 8.C. for Extraordinary Ecclesiastical Affairs (c. 202); 

(d) S.C. for Seminaries and Universities—concerning uni- 
versities and graduate schools (c. 203, § 1); and 

(e) S. Penitentiary (c. 204). 

(3) Approval of the liturgical books of the Oriental rites 
and the solution of doubts concerning their texts and transla- 
tions, the ceremonies and the rubrics of the Liturgy, the sacra- 
ments, sacramentals and divine office. This is emphasized by 
its separate listing in § 1, n. 2, of the canon. 

(4) Full and exclusive jurisdiction over certain countries by 
reason of special conditions.** 


87 Cf. the sources cited for c. 195 in AAS. 


88 These countries passed gradually to the exclusive jurisdiction of the Con- 
gregation for the Oriental Church by force of the motu proprio Sancta Dei 
Ecclesia of Pius XI, March 3, 1928 (AAS, XXX [1938], 154): 

(1) Palestine, Transjordan, Egypt, the Peninsula of Sinai, and the island of 
Cyprus (as of June 1, 1938). 
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In these countries the Congregation has all the powers, for 
both Orientals and Latins, which the other Congregations 
possess for Latins in other territories. The same exceptions 
are made as in (2) above, as well as an exception in favor of 
the Congregation of the Sacraments and the Congregation for 
Religious with regard to Latin religious and missionaries— 
under the aspect of their religious life, but not with reference 
to their activity as missionaries. 

(5) Finally, controversies which the Congregation decides 
to settle according to the judicial order, as well as those for 
which its employs the via disciplinaris. The Congregation 
may constitute its own proper tribunal or may transmit cases 
to the ordinary tribunals of the Apostolic See.*® 

C. 197 (CIC, ec. 250), § 4: By reason of the new determina- 
tion of the competence of the Congregation for the Oriental 
Church, this canon contains an additional paragraph exclud- 
ing from the competence of the Congregation of the Council 
those territories now subjected to the full and exclusive juris- 
diction of the first mentioned Congregation. 

C. 198 (CIC, ec. 251), §1: A similar addition is made here 
with reference to the competence of the Congregation for Re- 
ligious, as well as in c. 203 (CIC, ec. 256), § 1, for the Congre- 
gation for Seminaries and Universities, and in c. 205 (CIC, e. 
259), for the S.R.Rota. 

C. 206 (CIC, c. 260), § 2: Apostolic letters and bulls may be 
sent by the Apostolic Chancery at the mandate of the Congre- 
gation for the Oriental Church in matters pertaining to it, as 
well as at the mandate of the Consistorial Congregation, as 
the norm of the CIC indicates. 





(2) Greece, the Dodecanese Islands, Southern Albania, Bulgaria, Turkey in 
Asia, and Tracia subject to Turkey (as of January 1, 1939). 

(3) Syria, Lebanon, Iraq, and Iran (as of June 1, 1939). 

Cf. Bouscaren, Canon Law Digest, II, 112. 


89 According to canon 79 of MP Sollicitudinem Nostram (the Oriental pro- 
cedural law), the S. R. Rota is not competent in Oriental cases unless it re- 
ceives authorization from the Congregation for the Oriental Church. 
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Chapter V. De Legatis Romani Pontificis 


C. 215 (CIC, ec. 269): In this canon a reference to Patri- 
archs is added: Legates are to leave the free exercise of their 
jurisdiction to Patriarchs as well as to local Hierarchs. 

Since § 2 of the canon states the general rule that Legates 
have precedence over all Hierarchs with the sole exception of 
Cardinals, a problem arose whether Legates precede Patri- 
archs. The basis for the doubt was canon 306, §4, of MP 
Postquam Apostolicis litteris, De Verborum Significatione, ac- 
cording to which Patriarchs are not included in the term 
Hierarch. 

To settle this, an authentic declaration was issued by the 
Commission for the redaction of the Oriental Code. Accord- 
ing to the special norm, which was effective immediately, 
Patriarchs precede Papal Legates, but only in their own terri- 
tory and during the ceremonies or offices of their own rite; on 
the explicit command of the Supreme Pontiff, a different 
precedence may be determined for particular acts.®° 

The third paragraph of this canon also differs from the cor- 
responding text of the CIC. Even though they are not 
bishops, Legates may pontificate in any church except the 
cathedral, without the permission of the Hierarch; the other 
phrases of the CIC are omitted. 


90“T). An, vi can. 215, §2, ‘Licet charactere episcopali careant, [Legati] 
praecedunt tamen omnibus Hierarchis, qui non sint cardinalitia dignitate in- 
signiti,’ iidem Legati praecedant Patriarchis. 

“R. Negative, cum nomine Hierarchae non veniat Patriarcha, ad normam 
Litt. Ap. ‘Postquam Apostolicis Litteris’ diei 9 Feb. an. 1952, can. 306, §§ 2, 4. 

“Sanctissimus Dominus Noster Pius Divina Providentia PP. XII dignatus 
est specialem normam ab hac Pontificia Commissione propositam, inserendam 
in can, 215, §2, approbare atque ut eadem norma in executionem illico de- 
ducatur iubere. 

“Norma autem haec est: ‘Licet charactere episcopali careant, praecedunt 
tamen omnibus Hierarchis qui non sint cardinalitia dignitate insigniti, aut 
patriarchali, dummodo Patriarcha in proprio territorio degat et caeremoniis 
vel officiis proprii ritus praesit; sed hoc quoque in casu, Legati Patriarchis 
praecedunt si explicitum mandatum cum praecedentia pro particularibus ac- 
tibus iis a Summe Pontifice commissum fuerit.’ ” 

“Datum Romae, die 23 Iunii, anno 1958.”—AAS, L (1958), 550. 

Cf. “The Melkite Church and the Code of Canon Law for the Oriental 
Churches,” The Eastern Churches Quarterly, XII (1958), 287-293. 
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The Oriental Code does not have any canon corresponding 
to canon 270 of the CIC, concerning bishops who have, ratione 
sedis, the title Apostolic Legate. 


Chapter VI. De Patriarchis 


Since the office of Patriarch in the Oriental law differs so 
greatly from that of Patriarch in the Latin Code, the entire 
institute of Oriental Patriarch must be briefly described. It 
is governed by canons 216-314. 

While in the common discipline of the Latin Church, the 
Patriarch is purely titular,** in the Oriental discipline the 
Patriarch possesses an office of great significance and activity, 
as intermediary between the Roman Pontiff and almost the 
whole life of the Patriarch’s Church. For this reason the 
Oriental Code, here and elsewhere, dedicates a large number 
of canons to the institute. 

A considerable merit of the MP Cleri sanctitati is that a 
single norm is provided for the institute of Patriarch, which 
had previously been regulated principally by particular law. 
At the same time a great part of the particular law is pre- 
served. 

Concept of Patriarch. The Patriarch is that bishop to 
whom the sacred canons attribute jurisdiction over all the 
bishops (including Metropolitans), clergy and faithful of a 
certain territory or rite under the authority of the Roman 
Pontiff (c. 216, § 2,n.1; ¢. 240). Therefore the Code requires, 
according to the ancient custom of the Church, that he be 
given the special honor belonging to the Father and Head of 
the patriarchate or of the entire rite, corresponding to the 
powers given to him or confirmed for him by the Roman Pon- 
tiff (c. 216, § 1).% 


91 CIC, c. 271. 


92 At present the following are the Patriarchs in the Oriental Catholic 
Churches: 


Alexandrian of the Copts: Stephanos Sidarous. 
Antiochene of the Syrian rite: Ignatius Gabriel Cardinal Tappouni. 
Antiochene of the Maronites: Paul Meouchi. 
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Title and residence. The title of the see and the personal 
title of the Patriarchs are regulated by the Roman Pontiff or 
by an Ecumenical Synod (c. 217). Their residence is now 
stabilized and a change requires the approval of the Holy See 
(ec. 218).°% Every Patriarch must have a representative 
(apocrisiarius) at the Holy See (c. 220). 

Election. The Patriarch is elected in the Synod of the 
Bishops of the patriarchate. The Synod is composed of all the 
Bishops not canonically impeded, including titular Bishops 
and Bishops who have been appointed and confirmed but not 
ordained (c. 225), except those canonically excluded (c. 221, 
224). Canon 225 specifies the obligation of the Bishops to be 
present; if two-thirds of those with a vox activa and not legiti- 
mately impeded are present, a canonical election may take 
place (c. 226, § 1). 

This Synod is convoked by the Administrator of the patri- 
archate (c. 221), who is ordinarily the senior in episcopal 
orders among those who hold office in the patriarchal curia (c. 
307, 308, n. 3). It is ordinarily presided over by the senior in 
episcopal orders of those Bishops subject to the Patriarch (c. 
227). The Synod is convened not later than one month after 
the vacancy (c. 223) in the patriarchal residence or in a place 
determined by the Administrator after hearing the opinion of 
the Fathers of the Synod (ce. 222). 

The president of the Synod, two scrutatores (who may be 
priests), and the actuarius must take an oath to fulfill their 
offices and observe secrecy, even after the election. The scru- 
tatores must also keep secret from the Fathers of the Synod 
the identity of the individual who cast a given vote (c. 228). 
Before the election, the Fathers of the Synod must swear to 
vote for the candidate who, according to their estimation 
coram Deo, should be chosen (ce. 229). 


Antiochene of the Melkites: Maximos IV Saigh (who also holds the titles of 
the Melkite patriarchate of Alexandria and the patriarchate of Jerusalem). 

Babylonian of the Chaldeans: Paul II Cheikho. 

Cilician of the Armenians: Peter XV Gregory Cardinal Agagianian. 


8 For the precedence of Patriarchs, see THe Jurist, XIX (1959), 239. 
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The candidate for Patriarch, besides possessing the other 
qualifications for Bishops, must be 40 years old and 10 years in 
the priesthood (c. 231). 

The balloting, which is done in accordance with particular 
law, is repeated as often as necessary to obtain a two-thirds 
majority of the votes (c. 230). It may not go on, however, 
beyond 15 days; at this time the election devolves upon the 
Roman Pontiff (c. 232). 

After the acceptance of the election, which is to be done 
within two days (c. 234), the proclamation and enthronement 
of the Patriarch may take place immediately, if the elect is a 
Bishop—including those appointed and confirmed but not or- 
dained to the episcopate (c. 235). Both the new Patriarch 
and the Synod must inform the Roman Pontiff that the elec- 
tion was canonically performed and the profession of faith and 
oath of fidelity taken in the presence of the Synod (c. 236). 

The newly elected and enthroned Patriarch is prohibited, 
prior to confirmation, from convoking the patriarchal Synod, 
appointing and ordaining Bishops (c. 238, § 1), but he obtains 
all other patriarchal powers immediately (c. 238, §3). The 
Patriarch who is elected but not enthroned may not validly 
exercise his office until he is confirmed by the Roman Pontiff 
(c. 238, § 2). 

Powers. (1) Nature of patriarchal power. The Patriarch’s 
power is ordinary jurisdiction for the whole patriarchate. It 
is exercised over Bishops, clerics, and the faithful according to 
the canons and legitimate custom (c. 240). It is the personal 
power of the Patriarch, so much so that a Syncellus may never 
be constituted for the entire patriarchate. 

The Patriarch has legislative power to the extent that he 
may make laws, but only in the patriarchal Synod (c. 243, 
§1). The Patriarch, moreover, may authentically interpret 
the laws of the patriarchal Synod (c. 243, § 3), and dispense 
from them in individual cases (c. 243, § 4). He may also issue 
edicts, mandates, instructions, general orders, and encyclical 
letters for the whole patriarchate (c. 245). 
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(2) Administrative power. The Patriarch has the right and 
duty to visit the eparchies of the patriarchate every tenth 
year. For a serious reason he may also make an extraordinary 
visitation of any church, city, or eparchy (c. 246). Every 
year he is bound to convoke a conference of all the Hierarchs. 

The Patriarch may erect, determine limits, unite, divide, 
suppress, change the grade, and transfer the episcopal see of 
provinces and eparchies, with the Holy See’s confirmation and 
with the consent of the patriarchal Synod. He may, with the 
consent of the latter alone, transfer Metropolitans and 
Bishops, accept their resignation, give Coadjutors and Auxil- 
iaries to residential Bishops. With the consent of the perma- 
nent Synod, he may erect patriarchal exarchates, change their 
limits, and suppress them (c. 248). Finally he is directed to 
have special vigilance over vacant eparchies (c. 249, 250). 

(3) Appointment of Bishops. Bishops are elected in the 
Synod of all the Bishops of the patriarchate, just as at the 
election of a Patriarch. The Patriarch presides over this 
Synod, at which an absolute majority suffices for election. It 
is necessary that the one elected be confirmed by the Roman 
Pontiff (c. 251, 252, 253). In case it is impossible to hold this 
Synod for the election of a Bishop, the votes may be sent by 
letter, and the letters are opened by the Patriarch and two 
Bishops (c. 255). 

For the more expeditious appointment of Bishops, the Pa- 
triarch with the Bishops in Synod may prepare a list of can- 
didates, which is then submitted to the Holy See for approval. 
When a candidate from the approved list is subsequently 
elected to an episcopal see, he may be ordained a Bishop im- 
mediately; it is only necessary to inform the Holy See of the 
election (c. 254). 

(4) Rights in regard to Metropolitans. The Patriarch has 
the right to ordain Metropolitans, confer canonical provisio 
upon them, and enthrone them (256). In cases of negligence 
he supplies for the Metropolitan throughout the province; 
sede vacante metropolitana he exercises the rights and fulfills 
the duties of the Metropolitan (c. 258). As mentioned above, 
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the Patriarch may transfer Metropolitans under certain con- 
ditions. 

(5) Rights in regard to Hierarchs. The Patriarch confers 
canonical provisio upon Hierarchs (c. 256), gives permission 
for their absence from their eparchies (c. 258), transfers them, 
as noted above, and composes controversies (c. 259). 

(6) Rights in regard to clerics. The Patriarch exercises 
vigilance over the clerics of the entire patriarchate, as well as 
other special rights given to him by particular law. He con- 
fers the title of prelate throughout the patriarchate, having 
first heard the opinion of the proper Hierarch of the cleric to 
be honored (c. 41, 42). In addition, the Patriarch receives re- 
course of clerics from their Hierarchs, grants special permis- 
sions, and issues prescriptions for military chaplains (c. 260). 

(7) Rights in regard to the faithful outside the patriarchate. 
With the permission of the Holy See, the Patriarch may send 
a priest for the pastoral care of such members of the faithful 
(c. 261); he may also send them a priest for pastoral visita- 
tion (c. 262). 

(8) Rights in regard to institutions. With the consent of 
the permanent Synod, the Patriarch may erect institutes for 
purposes of religion or charity with the privilege of stauro- 
pegium i.e., exempt from the local Hierarch’s jurisdiction and 
subject to the Patriarch himself (c. 263). This differs from 
the case of a monastery enjoying this privilege; the house of 
an Order or Congregation may not be included in the terms of 
canon 263. 

(9) Other rights. Under various conditions indicated in the 
respective canons, the Patriarch may determine the feasts of 
precept, abstinences and fasts (c. 264); dispense from irregu- 
larities, abstinence, fast, infamy of law, the penalties of dis- 
qualification and of privation of voz activa et passive (c. 265); 
confer benefices invalidly conferred by reason of simony (c. 
266); apply sanatio in radice in cases of invalid marriages (c. 
267); sanate certain other acts null because of defect of form 
(c. 268) ; receive legacies, inheritances, donations, and subsidies 
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for the patriarchate and exact the canonicum, tithes, gifts and 
collections (c. 269); approve confessors and preachers for the 
entire patriarchate (c. 270); examine and attest to the con- 
formity of liturgical books to the text approved by the Holy 
See and permit their publication (c. 279). 

The Patriarch has the right to be commemorated after the 
Roman Pontiff in the divine offices by all Bishops, Hierarchs 
and, in accordance with particular law, clerics (c. 272). He 
has the right and duty to exercise vigilance over the adminis- 
tration of ecclesiastical goods throughout the patriarchate (c. 
280). With the consent of the Holy See, he may enter into 
agreements with the civil power (c. 281); therefore the Sta- 
tuta Personalia ** must be observed where applicable. Lastly, 
the Patriarch may also exercise civil authority in accordance 
with approved custom (c. 271). 

Obligations. It is difficult to separate the obligations of the 
Patriarch from his powers with precision. Generally with re- 
gard to the same matter he has both powers (or rights) and 
obligations; the present article of the Code is therefore en- 
titled: De iuribus et obligationibus Patriarcharum. Some of 
the obligations are as follows: 

(1) In regard to the Roman Pontiff. The Patriarch owes 
to the Roman Pontiff full obedience, faithful subjection, and 


94 The Statuta personalia were the totality of special rights held by the ec- 
clesiastical authority in those states which arose from the dismemberment of 
the Ottoman Empire. Both the Moslem and, in general, other religious com- 
munities were acknowledged by the state as possessing a special role in the 
civil society. The administration of certain laws was therefore conceded to 
them. In this way the Christian communities acquired some jurisdiction in 
the field of legislation and judicial procedure concerning the status of persons, 
for example, for the civil effects of matrimony, inheritance, and generally what 
concerns the rights of the family. The more recent civil legislation of the re- 
spective states, however, does not recognize these statuta any longer. Cf. 
Galtier, Le Mariage, p. 24, and the following articles in Proche-Orient Chre- 
tien: Edelby, “A propos de la loi libanaise du 2 Avril 1951 sur la compétence 
des juridictions religieuses,” 1952, pp. 58-68; Hajjar, “Statut personnel et juris- 
prudence. A propos d’une sentence de la Cour de Cassation de Damas,” 1953, 
pp. 351-357; Hajjar, “Statut personnel en Syrie. Nouveautés législatives,” 
1954, pp. 51-55; Hajjar, “La Suppression des Tribuneaux Confessionnels en 
Egypte,” 1956, pp. 11-27. 
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filial veneration. He must renew his oath of fidelity to the 
Roman Pontiff during the patriarchal Synod and whenever 
the profession of faith is required by law. During the first 
year after his election, the Patriarch is obliged to go to Rome 
to venerate the tombs of the Apostles Peter and Paul and to 
present himself to the Roman Pontiff (c. 273). He is bound 
to commemorate the Pope in the Liturgy and the divine of- 
fice, and see that this is done by the Metropolitans, Bishops, 
other Hierarchs, and clerics of the patriarchate (c. 274). Fi- 
nally, he must make a quinquennial report on the state of the 
patriarchate and, in the same year, must make the visit ad 
limina (c. 275). 

(2) Obligation of residence in the patriarchal see. The 
Patriarch may absent himself from his see for canonical rea- 
sons only (c. 276). 

(3) Obligation to apply the Liturgy for the people. This 
obligation toward the faithful of the entire patriarchate must 
be fulfilled by the Patriarch five times a year, namely, on the 
holydays of Christmas, Epiphany, Easter, Pentecost, and the 
Assumption (c. 277). This is distinct from the similar obliga- 
tion which the Patriarch has toward his own eparchy. 

(4) Obligation to preach the word of God. This obligation 
is incumbent upon the Patriarch for the entire patriarchate in 
the sense of canon 400, corresponding to canon 336 of the CIC 
(c. 278, § 1). 

(5) In regard to the Bishops and other Hierarchs. The 
Patriarch must exercise vigilance over their fulfillment of the 
pastoral office and the obligation of residence. He is to stir 
up their zeal and, in case of negligence, he must admonish 
them and even proceed against them ad normam iuris (c. 278, 
§ 2).% 

(6) In regard to his own eparchy, the Patriarch has all the 
rights and obligations which other residential Bishops have. 
Moreover, he has the same relationship to those places of the 
patriarchate where no eparchies or patriarchal exarchates have 
been erected (c. 282). 


95 Cf. MP Sollicitudinem Nostram, c. 17, 18, 19. 
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Privileges. Some of the Patriarch’s privileges are enumer- 
ated in this part of the law, while some are indicated or 
acknowledged elsewhere. All the privileges come into effect 
only after the Patriarch’s enthronement. Some of the privi- 
leges enumerated here resemble those of Cardinals; the ones 
peculiar to Patriarchs are the following: the title of Beatitude; 
precedence over all Primates, Archbishops, Metropolitans, and 
Bishops of any Oriental rite even if they are in their own terri- 
tory, and also extra regionem vel territorium orientale (canon 
280 of the CIC remaining in force with reference to the same 
hierarchy of the Latin rite); and the right to be an Assistant 
a latere of the Roman Pontiff (c. 283). 

Although the Patriarch is not considered a Hierarch in the 
entire patriarchate (that is, outside of his own eparchy), he 
still may baptize, confirm, and assist at marriages throughout 
its territory (c. 284). If particular law so states, the consecra- 
tion of chrism is reserved to the Patriarch alone; he distrib- 
utes it to the Hierarchs of the patriarchate (c. 285). 

Patriarchal curia. This curia differs from the eparchial 
curia and is constituted at the patriarchal see (c. 286). It em- 
braces the following offices or officers: 

(1) permanent Synod, i.e., the special institute composed of 
the Patriarch himself and four Bishops (named for five years). 
This Synod possesses both judicial ** and non-judicial compe- 
tence in particular cases determined by law. If this body can- 
not be established, its place may be taken by the patriarchal 
Council, composed of the Patriarch and two Bishops (c. 296, 
297). 

(2) patriarchal tribunal (distinct from the tribunal of the 
permanent Synod), i.e., the ordinary tribunal for appeals (c. 
298) .*7 

(3) office for the administration of the goods of the entire 
patriarchate, with the patriarchal econome at its head (c. 299). 

(4) patriarchal chancery (c. 300). 

(5) patriarchal consultors (c. 303). 


%6 MP Sollicitudinem Nostram, c. 17, 18, 86-88. 
* MP Sollicitudinem Nostram, c. 19, 72, 73, 75, 85, 497. 
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(6) liturgical commission (c. 302). 

(7) patriarchal archives (c. 304). 

(8) curial Bishops (c. 257, 287, § 2), who may not be more 
than three in number (c. 257). 

Sede vacante patriarchali. The patriarchal see becomes va- 
cant for the same reasons enumerated in canon 430, § 1, of the 
CIC, with the additional express mention here of tacita re- 
nuntiatio, as seen in canon 130 (c. 306). 

The Administrator is determined by the law itself, namely, 
the first Bishop according to date of episcopal ordination from 
among the curial Bishops mentioned above (c. 307). In the 
patriarchal eparchy the Administrator’s powers are the same 
as the Patriarch’s (c. 309), but in the patriarchate he may 
exercise only the ordinary jurisdiction of the Patriarch in 
spiritualibus et temporalibus, together with the latter’s ha- 
bitual faculties. All cases are excluded from his power which 
require the intervention of the patriarchal Synod or the Synod 
for elections. The Administrator is unable to remove the 
patriarchal Syncelli from office and he may use only those 
privileges which are mentioned in canon 284 (c. 310, 311). 

The first of the Administrator’s obligations is to inform the 
Holy See and the Bishops of the patriarchate of the vacancy, 
and to convoke and prepare the Synod for the election (c. 
308). The new Patriarch is obliged to exact a report of ad- 
ministration from the Administrator (c. 313). 

Sede impedita patriarchali. The see is impeded by the same 
causes as are listed in canon 429, §1, of the CIC. The Ad- 
ministrator is the first residential Bishop subject to the Patri- 
arch, taken according to time of episcopal ordination; or he 
may be another Bishop or priest designated by the Patriarch, 
spectatis adiunctis. His competence is the same as that of the 
Administrator sede vacante. In the case of a Patriarch under 
ecclesiastical censure, the obligation of denunciation to the 
Holy See falls upon the first of the Bishops subject to the Pa- 
triarch, again according to time of ordination (c. 314). 

Father Wuyts * correctly observes that the Catholic Patri- 


98“T] diritto delle persone nella nuova legislazione per la Chiesa orientale,” 
Orientalia Christiana Periodica (1958), p. 191. 
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archs, according to the law of this MP, have larger powers 
than the dissident Patriarchs, who are more severely limited 
by their Synods in the exercise of power. In recent times 
there have in fact been a certain number of conflicts between 
the dissident Patriarchs and their Synods.” 


Chapter VII. De Archiepiscopis ceterisque Metropolitis 
De Archiepiscopo 


The institute of Archbishop is proper to the Oriental disci- 
pline and does not have a parallel in the Latin discipline, de- 
spite the fact that the same title appears in the CIC. In the 
latter, “ Archbishop” is used in an entirely different sense 
from the Oriental usage (c. 272). 

The Archbishop, according to the Oriental Code, is one of 
the Metropolitans, with the dignity of Archbishop as deter- 
mined or acknowledged by the Roman Pontiff or an Ecumeni- 
cal Synod; the archiepiscopal see is located outside the patri- 
archate (c. 324). 

The chief characteristic of this institute is that the Arch- 
bishop, like the Patriarch, may have Metropolitans and 
Bishops subject to him, that is, in the several provinces of his 
archbishopric (c. 326, §1). In the non-patriarchal Churches 
the Archbishop is the single head (praeficit peculiari ecclesiae, 
ce. 325, § 1).1° 


99 Cf. Hajjar, “ Recherches sur le synode endimousa; Patriarche et synode 
dans l’Eglise byzantine,” Proche-Orient Chretien (1954), pp. 118-140. 


100 Actually in the Oriental Catholic Churches at the present time there are 
only two Metropolitans who by their power come under this title, and each of 
them has only a single province. The sees in questions are Lviv (Ukrainian) 
and Blaj (Rumenian). Coussa (Epitome, I, 283) says: “Inter catholicos, non 
dantur Praesules qui re regant plures provincias. Quae his accedunt sunt: 
Metropolita Rumenus et Ruthenus. Hi, cum potiori auctoritate fruantur 
ceteris Metropolitis (qui unam dumtaxat regunt provinciam) nomine veniunt 
Metropolitae et Archiepiscopi ”; ef. also I, 212. 

(1) The Ukrainian Metropolitans of Kyjiv (Kioviensis) and of Lviv (Leo- 
poliensis) have always been considered Archbishops. Pius II, in the bull 
Decens reputamus, September 3, 1458, stated, concerning the former Metro- 
politan of Kyjiv, Cardinal Isidore: “Isidorus episcopus Sabinensis et antea 
canonice archiepiscopus Chievensis et totius Russiae.”—Welykyj, Documenta 
Pontificum Romanorum (Romae, 1953), I, 147. Clement VIII, in the bull 











428 THE JURIST 


Although they are not the heads of particular Oriental 
Churches, the Catholicos, not a Patriarch,” and the Ma- 
phrian? are, with some exceptions, equated with an Arch- 
bishop (c. 335; 321, 331, 334). It may also happen that an 
Archbishop will have only one province; the law governing 
the institute is the same.” 

The Archbishop is elected and confirmed in the same way as 
a Patriarch or he may be appointed directly by the Roman 
Pontiff. Unlike a Patriarch, however, his election requires 
confirmation in every case and, even if he is already a Bishop, 
his proclamation and enthronement must be postponed until 
the Roman Pontiff confirms the election (c. 325). He must 
request the pallium, as must other Metropolitans (c. 321). 


Magnus dominus, December 23, 1595, concerning Metropolitan Michael Ra- 
hoza: “ Nuper vero Venerabilis frater Michael Archiepiscopus et Metropolita 
Kioviensis Haliciensis et totius Russiae.”—zbid., I, 237. Pius VII, in the bull 
In universalis Ecclesiae, February 24, 1807, transferred the rights of Archbishop 
and Metropolitan of Kyjiv to the Archbishop and Metropolitan of Lviv— 
tbid., II, 316. Finally Pius XII began a letter to all the Ukrainian hierarchy: 
“ Ad Excellentissimos PP. DD. Josephum Slipyj, Archiepiscopum Leopolien- 
sem Metropolitam Haliciensem .. .” AAS, XLVIII (1956), 260. 

(2) Rumenian Metropolitans have similarly been considered Archbishops: 
“Nos Ioannes Vancea de Buteas’a comes Romanus, divina misericordia et 
sanctae sedis apostolicae Romanae gratia archiepiscopus et metropolita Ro- 
manorum graeci ritus catholicorum Fogarasiensis et Alba-Iuliensis . . .,” Epis- 
tola indictionis concilii provincialis Alba-Iuliensis, 1872—Mansi, XLII, col. 464. 
This was in consequence of the Apostolic Letter of Pius IX, Ecclesiam Christi, 
November 26, 1853 (Mansi, XLII, col. 619-626), establishing a metropolitan 
see for the Rumenian Church: “Hine peculiariter concedimus atque in- 
dulgemus, ut quicumque in posterum fuerit graeci ritus catholici uniti Fo- 
garasiensis antistes, nomen quoque et titulum archiepiscopi Fogarasiensis et 
Alba-Iuliensis etiam in omnibus et singulis eorum actis adhibere libere et 
licite possint et valeant.”—col. 623. 


101 Concerning the Catholicos, see Coussa, op. cit., I, 209. The institute is 
found in only three Oriental Churches: the Armenian, Chaldean, and Georgian. 


102 [bid., p. 211. The institute of Maphrian is proper to the Syrian Church. 
Cf. Synod of Sciarfeh, 1888 (Romae, 1896), p. 207: “3. Dignitas catholici seu 
maphriani vel primatis qui aliquam habet iurisdictionem in plures provincias 
et in earum Archiepiscopos et episcopos.” 


108 Cf. c. 325, $3, n. 1; c. 336; c. 467, $4, n. 2: si in archiepiscopatu pro- 
vinciae non sint. 
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In many matters the Archbishop is considered equal to the 
Patriarch. He elects Bishops in the same way as a Patriarch 
(c. 326, § 1, n. 1); he enthrones the Metropolitans subject to 
him (c. 326, § 1, n. 2); he must exercise vigilance over all the 
Metropolitans of the archbishopric in regard to faith, disci- 
pline, and the obligations of their office, in cases of negligence 
denouncing them to the Holy See. Moreover, if a Metropoli- 
tan neglects to do so, the Archbishop may appoint candidates 
for benefices who have been presented by patrons. 

The Archbishop is to supply for the negligence of individual 
Bishops in the visitation of their eparchies and for the negli- 
gence of eparchial consultors in the appointment of an Ad- 
ministrator of a vacant metropolitan eparchy. 

Although the Archbishop does not have legislative power 
similar to that of the Patriarch, he may give authentic inter- 
pretations of laws enacted by the archiepiscopal Synod. He is 
bound to hold an annual conference with the Bishops of the 
archbishopric. He is equal to the Patriarch in his power to 
dispense from the matrimonial impediments, to receive re- 
courses from the decrees of Hierarchs, to erect, divide, etc., the 
provinces and eparchies, to have a permanent Synod, and to 
erect exarchates within the archbishopric (c. 326-328). 

In addition, the Archbishop has the same power as the 
Patriarch in the exercise of metropolitan rights in suppressed 
metropolitan sees (c. 242), in communicating the acts of the 
Holy See (c. 244), in the reservation of eases (c. 258), in con- 
troversies of Bishops (c. 259, §§ 2, 3), in matters of inheri- 
tances (c. 269), in the establishment of a liturgical commission 
and the recognitio of liturgical texts (c. 279, 302), in the con- 
stitution of the archiepiscopal tribunal of appeal (c. 298), with 
regard to the office of econome (c. 299), in the support of the 
archiepiscopal curia (c. 305), in the appointment of an apo- 
crisiarius at the Holy See (c. 331), in the privileges of hearing 
confessions and using the pontificalia (c. 332), and in the use 
of the swpercamelaucium album (c. 334). 

Finally, the Archbishop has the same obligations as the Pa- 
triarch in regard to obedience, visit, the quinquennial reports 
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to the Roman Pontiff, as well as the commemoration of the 
Pontiff in the divine offices (c. 273, 275, 330). He is also ipso 
iure an Assistant solio pontificio (c. 333) and enjoys the right 
of precedence over other Metropolitans (c. 330, 339), as well 
as the right to be commemorated in the divine offices by all 
within the archbishopric. 

Sede vacante vel impedita archiepiscopali. The Adminis- 
trator of the vacant or impeded archbishopric is the same in 
both cases, namely, the first Metropolitan according to prece- 
dence or (if there is only one metropolitan see), the first 
Bishop according to precedence. He has the same rights and 
duties as the Administrator of a patriarchate. In those terri- 
tories of the archbishopric where no eparchies or exarchates 
have been constituted, the Administrator of the archbishopric 
has the same office as the Administrator of a vacant eparchy 
(c. 336, 337). 

In an archbishopric a special norm governs the office of Ad- 
ministrator of the vacant or impeded eparchy proper to the 
Archbishop himself. There the Administrator is determined 
according to the rules for a simple eparchy: sede vacante the 
Administrator is elected by the eparchial consultors; sede im- 
pedita the Syncellus or other priest appointed by the Arch- 
bishop is Administrator (c. 337, § 3). 


De Metropolitis 


The institute of Metropolitan in the MP Cleri sanctitati, 
just as in the CIC, refers to the prelate in charge of an eccle- 
siastical province. This dignity is united to one of the 
eparchial sees of a province, as determined or acknowledged 
by the Roman Pontiff or by an Ecumenical Synod (ce. 315, 
CIC, ec. 272). 

There are three species of Metropolitan in the Oriental 
Code: (a) the Metropolitan within the patriarchate (proper 
to Oriental law only); (b) the Metropolitan within an arch- 
bishopric (also proper to Oriental law only); and (c) the 
Metropolitan outside of these territories, that is, within the 
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territory of neither the patriarchate nor an archbishopric (cor- 
responding to the Metropolitan in the CIC). 

Although in the Latin Church Metropolitan and Archbishop 
are two titles for the same institute (CIC, c. 272), it being 
understood that not all Latin Archbishops are Metropolitans, 
in the Oriental Code these two titles are used of entirely dif- 
ferent institutes, as already indicated. The Oriental Arch- 
bishop is the ecclesiastical superior of the Metropolitans 
within his territory or archbishopric, in much the same way 
that the Patriarch is the ecclesiastical superior of the Metro- 
politans within the patriarchate. 


I. Metropolitans within the Patriarchate ' 


(1) The erection, circumscription, union, division, suppres- 
sion and restoration of these metropolitan sees or provinces 
depends upon the Patriarch, with the consent of the patri- 
archal (not the permanent) Synod and upon confirmation by 
the Holy See (c. 248, § 1, n. 1; ce. 316). 


(2) The rights of the Patriarch over the Metropolitans 
within the patriarchate have been described above. 

(3) The rights of such Metropolitans within their prov- 
inces, in addition to those mentioned in other parts of the Ori- 
ental Code, are enumerated in canon 319. They include the 


104 At the present time there are many metropolitan sees within the patri- 
archate but which lack suffragan eparchies: 

Armenian patriarchate—metropolitan sees of Alep, Bagdad, Istanbul, Mardin, 
Sivas. 

Chaldean patriarchate—metropolitan sees of Bassorah, Kerkuk, and Sehna. 

Maronite patriarchate—metropolitan see of Bairut. 

Melkite patriarchate—metropolitan sees of Alep, Bairut, Bosra, Homs and 
Petra-Filadelfia. 

Syrian patriarchate—metropolitan sees of Alep, Bagdad, Damas, Homs and 
Mossul. 

Some of the Catholic patriarchates include metropolitan sees which have 
eparchies and thus constitute real provinces within the patriarchate: 

Chaldean patriarchate—metropolitan see of Bagdad-Mossul, with three 
suffragan eparchies: Amadiyah, Aqra and Zaku; metropolitan see of Urmya, 
with the suffragan eparchy of Salmas. 

Melkite patriarchate—metropolitan see of Damas, with two suffragan 
eparchies: Baalbek and Zahlel; metropolitan see of Tyr, with four suffragan 
eparchies: Akka, Baniya, Saida and Tripoli. Cf. Annuario Pontificio, 1959. 
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right (a) to ordain and enthrone the Bishops of the province; 
(b) to exercise vigilance over faith and ecclesiastical disci- 
pline; in case of negligence, to report to the Patriarch; (c) to 
institute candidates for benefices presented by founders and to 
appoint the econome of an eparchy, in both cases only if the 
Hierarch is negligent; (d) to perform the canonical visitation 
of an eparchy if the Hierarch neglects it, but only after secur- 
ing the Patriarch’s approval; (e) to use the pontificalia, to 
bless the people and perform other acts which do not require 
jurisdiction, in all churches of the province, the Hierarch hav- 
ing been forewarned if it is the cathedral church; to do the 
same in churches enjoying the privilege of stauropegium but 
only with permission of the Patriarch; and (f) to grant an 
indulgence of 200 days. 


II. Metropolitans within the Archbishopric 


(1) The erection, etc. (as above), of these provinces de- 
pends upon the Archbishop with the consent of the Synod of 
the archbishopric (not the permanent Synod) and confirma- 
tion by the Holy See (ce. 327). 

(2) The rights of the Archbishop over these Metropolitans 
are enumerated above. 

(3) The rights of these Metropolitans in their provinces 
are found in other parts of the common law as well as in the 
present MP, of which canon 320 gives them the right (a) to 
supply for the negligence of the eparchial consultors in the 
election of an Administrator of a vacant eparchy; (b) to exer- 
cise vigilance over faith and ecclesiastical discipline and to re- 
port negligence to the Archbishop; (c) to perform the canoni- 
cal visitation of an eparchy if its Hierarch is negligent, but 
only after obtaining the Archbishop’s approval; (d) to per- 
form some of the acts mentioned above as the right of Metro- 
politans within the patriarchate, namely, to ordain and en- 
throne the Bishops of the province, to institute candidates for 

105 The rights enumerated here are those of Metropolitans included in the 


general term extra patriarchatus. This refers to those within an archbishopric 
and also those outside of the patriarchate and of the archbishopric. 
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benefices presented by founders and to appoint the econome 
of an eparchy if either of these matters is neglected by the 
proper Hierarch, to use the pontificalia, etc., under the circum- 
stances referred to above, and to grant an indulgence of 200 
days. 

The Metropolitan within an archbishopric is bound by the 
law of canon 321 concerning the palliwm, corresponding to 
canons 275, 276, and 277 of the CIC. 


III. Metropolitans outside the Patriarchate 
and Archbishopric ? 


(1) The erection, division, ete., of provinces of Metropoli- 
tans of this kind belong to the Roman Pontiff or to an 
Ecumenical Synod (ce. 159, CIC, e. 215). 

(2) The rights of these Metropolitans within their prov- 
inces include whatever is conceded in other parts of the com- 
mon law, as well as in canon 320 of the present MP. Accord- 
ing to this canon, Metropolitans outside the patriarchate and 
archbishopric have the rights of Metropolitans within an arch- 
bishopric, as enumerated above (CIC, c. 274, n. 3, 4, 5). 

In addition, canon 320 gives such Metropolitans the right 
(a) to communicate the acts or documents of the Holy See to 
the Bishops, unless the Holy See does so directly, and to see to 


106 At present Metropolitans of this kind exist in four of the Catholic 
Oriental Churches: 

Malabar Church—metropolitan see of Changanacherry, with two suffragan 
eparchies: Kottayam and Palai; metropolitan see of Ernakulam, with three 
suffragan eparchies: Kothanangalam, Tellicherry and Trichur. 

Malankar Church—metropolitan see of Trivandrum with one suffragan see, 
Tiruvalla. 

Rumenian Church—metropolitan see of Fogaras-Alba Julia, with four suffra- 
gan eparchies: Cluj-Gherla, Lugoj, Maramures and Oradea Mare. 

Ukrainian Church—metropolitan see of Lviv, with two suffragan eparchies: 
Peremys] and Stanislaviv, and one Apostolic Exarchate, Lemkivshchyna; 
metropolitan see of Philadelphia, with one suffragan eparchy, Stamford; metro- 
politan see of Winnipeg, with three suffragan eparchies: Edmonton, Saskatoon 
and Toronto. 

To these must be added the archbishopric of Lviv of the Armenian rite, 


which does not have any suffragan eparchy. It is outside of the Armenian 
patriarchate. 
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their execution; (b) to inform the Holy See of the vacancy of 
any see in the province (c. 249, § 1, n. 1); (c) to be consulted 
by the Bishops in extraordinary matters (and to be bound to 
consult them) (c. 259, § 3); to convoke an annual conference 
of all the Bishops (c. 351, CIC, c. 292); and (d) to give recog- 
nitio to editions of the liturgical texts (c. 279, § 2). 

The Metropolitan is also bound by the prescriptions of law 
concerning the palliwm in canon 321, which corresponds to 
canons 275, 276, and 277 of the CIC. 

All these Metropolitans, of whatever species, have the right 
to be commemorated in all the divine offices by the Bishops of 
the province (c. 317), and to precede them and also titu- 
lar Metropolitans and Archbishops (c. 339). In their own 
eparchies Metropolitans have the same rights and obligations 
as other Bishops in their eparchies (c. 318, CIC, ec. 273). 

There are also titular Metropolitans, i.e., qui non praesunt 
provinciis, and Archbishops honoris causa. These have prece- 
dence over Bishops, except within the eparchies of the latter. 
Among themselves titular Metropolitans and Archbishops 
have precedence according to the time of their promotion to 
the title, next according to episcopal ordination, finally accord- 
ing to seniority of age. 

Bishops (and titular Metropolitans and Archbishops as 
well) who are not subject to any Patriarch, Archbishop or 
Metropolitan, Exarchs with their proper territory, and Apos- 
tolic Exarchs have the same obligation as Latin Bishops of 
similar status, according to canons 323 (CIC, ec. 285) and 351, 
§ 2 (CIC, ce. 292). No jurisdiction or title of Archbishop or 
Metropolitan is conferred upon a Bishop or eparchial see 
through the concession of the pallium by the Roman Pontiff, 
unless the Apostolic Letter determines otherwise (c. 322). 


































Chapter VIII. De Synodis patriarchalibus, archiepiscopalibus, 
provincialibus, plurium rituum vel plurium provinciarum 


As the title of this chapter indicates, there are five species of 
Synod under consideration: (a) patriarchal; (b) archiepisco- 
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pal; (ce) provincial; (d) of several rites; and (e) of several 
provinces. 

General norms for these Synods. C. 341: In all cases, the 
Fathers of the Synods with deliberative vote comprise the fol- 
lowing: (a) the president of the Synod; (b) residential 
Bishops, who may send their Coadjutor or Auxiliary Bishops 
in their place; (c) titular Bishops; (d) Apostolic Administra- 
tors; (e) Exarchs; (f) Administrators of vacant sees; and (g) 
the President of a monastic Consociatio or Confederation, in 
this case, however, only if the deliberative vote is granted by 
the Holy See or by the secret ballot of the Synod itself. All 
other persons have a consultative vote only. 

C. 343: Those enumerated in canon 109, § 1 (corresponding 
to CIC, ec. 167), are excluded from participation in these 
Synods. 

C. 345: This canon, concerned with absence from a Synod, 
is similar to canon 287 of the CIC, but not all Synods are af- 
fected by § 1, n. 2. 

C’. 346: The presence of an absolute majority of the Fathers 
with deliberative vote is necessary for the validity of a Synod. 

C. 347: This canon indicates the functions of the president 
of the Synod: to determine the order of discussion; to approve 
the consideration of questions proposed by the Fathers of the 
Synod, having consulted the two senior Bishops in order of 
precedence; to open, transfer, prorogue, and conclude the 
Synod, as in canon 288 of the CIC. 

C. 348, 349, 350: These three canons are concerned with de- 
parture from the Synod of those bound to be present, with the 
matters to be decreed, and with the acts following the comple- 
tion of the Synod, respectively. They correspond to canons 
289, 290, and 291 of the CIC, mutatis mutandis. 

Special norms for each of these Synods. Of the five kinds of 
Synod here treated, the first three are “ordinary” Synods, 
which must be celebrated at least every twentieth year—the 
patriarchal, archiepiscopal, and provincial Synods (c. 344). 
The other two Synods, which embrace either several rites or 
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several provinces, are “ extraordinary ”; the time of their cele- 
bration is not determined in the Oriental Code. 

(1) Patriarchal Synod. This is convoked and presided over 
by the Patriarch (c. 340, § 1). All Bishops and Hierarchs sub- 
ject to the Patriarch must be invited, as well as the presidents 
of the monastic Consociatio and Confederation and the su- 
preme moderators of clerical religious institutes (c. 342, $1). 
The place for the Synod is determined by the Patriarch, after 
he has heard the opinion of the permanent Synod, but prefer- 
ence is to be given to the patriarchal church (c. 340, §§ 1, 5). 

(2) Archiepiscopal Synod. The second species of Synod is 
convoked and presided over by the Archbishop (c. 340, § 1). 
All those mentioned in reference to the patriarchal Synod 
must be convoked and, in addition, the Superiors of monas- 
teries sui iuris, major Superiors of clerical religious institutes 
of the territory, and two representatives of each collegium of 
eparchial consultors of the various Hierarchs who are bound 
to attend (c. 342, §2). The deputies of the eparchial con- 
sultors may not send proxies to the Synod (c. 345, §1). The 
place for the Synod is determined by the Archbishop, after he 
had heard the opinion of the permanent Synod, but preference 
is to be given to the archiepiscopal church (c. 340, §§ 1, 5). 

(3) Provincial Synod. This kind of Synod, held outside the 
territory of the patriarchate and archbishopric, is convoked 
and presided over by the Metropolitan (c. 340, § 2). All who 
are mentioned above in connection with the archiepiscopal 
Synod must be invited (ec. 342, §2). The place is determined 
by the Metropolitan after he has heard the opinion of all who 
must assist at the Synod with deliberative vote, again with 
preference being given to the metropolitan church (c. 340, 
§§ 2, 5). 

(4) Synod of several rites. For the holding of a Synod at- 
tended by Hierarchs of different rites (which may include 
Latin Ordinaries as well as Oriental Hierarchs of various 
rites), the permission of the Roman Pontiff is required. He 
determines the place of the Synod and appoints a Legate; the 
latter convokes and presides over the Synod (ce. 340, § 3). 
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(5) Synod of several provinces. The Synod contemplated 
under this heading is attended by Hierarchs of the same rite, 
but belonging to several provinces outside the patriarchate 
and archbishopric. Such a Synod requires the permission of 
the Roman Pontiff. His Legate convokes and presides over 
the Synod (c. 340, § 4). 

In the case of the last two Synods mentioned, involving sev- 
eral rites or several provinces, all those mentioned i in the gen- 
eral norms for Synods must be invited. 

C. 351: This canon, which is concerned with the conferences 
of Bishops, corresponds in general to canon 292 of the CIC, 
but some differences must be noted: (a) While the norm of 
the CIC affects all provinces of the Latin rite, the present 
canon is concerned only with provinces outside the patriarch- 
ate and archbishopric; conferences of Bishops within the pa- 
triarchate or archbishopric are considered in other, similar 
canons. (b) The CIC requires that the conferences be held 
every five years; the Oriental Code requires an annual con- 
ference of the Hierarchs of the entire province. 

This conference of Bishops is convoked by the Metropolitan 
or, eo deficiente," by the Bishop of the province who is first 
in order of precedence. The general purpose of these confer- 
ences is the promotion of religion and especially the prepara- 
tion of the future provincial Synod. 


Chapter IX. De Administratoribus Apostolicis '°* 


In this chapter the institute of Apostolic Administrator is 
determined at greater length than in the corresponding law of 
the CIC. Apostolic Administrators not only of eparchies (as 
in the CIC) but also of patriarchates and archbishopries (pe- 
culiar to the Oriental discipline) are considered. 


107 Strictly speaking, this means during the vacancy of the metropolitan see 
(cf. e.g., c. 467, $2, n. 1), but in this context the expression seems to include 
the case in which the Metropolitan is impeded. Wernz-Vidal simply say 

“eoque impedito” instead of “ deficiente.”—Ius Canonicum, II (Romae, 1943), 
n. 543, p. 686. 


108 There are two Apostolic Administrators at the present time: for the 
Albanians in South Albania, and for the Maronites in Laodicea. 
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In those canons which are parallel to the CIC, dealing with 
the Administrators of eparchies, there is an additional require- 
ment: The Apostolic Administrator of an eparchy within the 
patriarchate or archbishopric must show his letter of appoint- 
ment to the Patriarch or Archbishop as well as to the eparchial 
consultors (c. 353, CIC, ce. 313). 

C. 369: The Apostolic Administrator of the patriarchate or 
archbishopric enters upon his office in one of two ways: (a) 
Sede plena, he presents his letter of appointment to the Patri- 
arch or Archbishop and to the permanent Synod. (b) Sede 
vacante (or sede plena if the Patriarch or Archbishop is non 
sui compos or absent from the territory of the patriarchate or 
archbishopric), he presents the letter to the permanent Synod 
and also to the consultors of the eparchy belonging to the 
Patriarch or Archbishop. 

C. 360: The rights and obligations (but not the privileges) 
of a permanent Apostolic Administrator of the patriarchate or 
archbishopric are the same as those of the Patriarch or Arch- 
bishop. An Apostolic Administrator who is not permanently 
constituted has the rights and obligations of the simple (non- 
Apostolic) Administrator of a vacant or impeded patriarchate 
or archbishopric (c. 309-312). 

C. 361: The canons affecting the Apostolic Administrators 
of eparchies (c. 356-358, corresponding to CIC, ec. 316-318) are 
also applied to the Apostolic Administrators of patriarchates 
and archbishoprics. 


Chapter X. De Exarchis (c. 362-391) 


In the early history of the Church, as revealed by canons 9 
and 17 of the Ecumenical Synod of Chalcedon (451), Exarchs 
were superior to Metropolitans, since appeal from the Metro- 
politans was to be made to the Exarch.’” At a later period 
the Exarch acquired the general character of a delegate of the 
Patriarch. This aspect of the institute is fundamentally pre- 
served in the Oriental Code. 


109 Pitra, Turis Ecclesiastici Graecorum Historia et Monumenta, Vol. I 
(Romae, 1864), p. 526. 
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There are three kinds of Exarchs: (a) the Apostolic Exarch ; 
(b) the Patriarchal or Archiepiscopal Exarch; and (c) the 
Exarch with his own proper territory. These must now be 
considered, beginning with the last mentioned. 

(1) Exarch with his own territory." This institute corre- 
sponds to the Latin Abbot or Prelate nulliuws. Such an 
exarchate can be erected, restored, changed, or suppressed by 
the Holy See alone (c. 362, §1). Deserving of special notice 
is the Exarch-Superior of a monastery sui iuris (c. 362, § 2, 
CIC, ce. 319, § 1); he is appointed, confirmed or instituted by 
the Roman Pontiff in accordance with any existing rights of 
election or presentation (c. 363, CIC, c. 320, 321). 

The Exarch-Superior must enter into the administration of 
the exarchate after the manner of a residential Bishop (c. 397, 
§3) and must in addition receive the chirothesia or blessing 
within three months of the reception of his letter of appoint- 
ment. The ordinary powers of the Exarch-Superior are the 
same as those of residential Bishops. Even though he is not 
an ordained Bishop, he is able to confirm, confer minor orders, 
give the blessings reserved to Bishops, grant an indulgence of 
100 days, and perform rites requiring the use of chrism. He 
may appoint a Syncellus (c. 364, CIC, c. 322, 323). 

Exarchia vacante, the Administrator is the same one who 
succeeds to the rule of the monastery itself. Hxarchia im- 
pedita, in general the law affecting an impeded eparchial see 
must be applied to this species of exarchate (c. 365, CIC, c. 
327). 

(2) Apostolic Exarch.™ This institute corresponds to two 
institutes of the Latin discipline, the Prefect Apostolic and the 





110Qnly one example of this institute exists in the Catholic Oriental 
Churches at the present time, the Exarchical Monastery of Santa Maria di 
Grottaferrata. 


111 At present there are the following Apostolic Exarchates: 

Bulgarian rite: in Sofia. 

Ethiopic rite: in Addis Abeba and Asmara. 

Greek rite: in Athens and Istanbul. 

Ukrainian (Ruthenian) rite: in Australia, England, Germany, Lemkishchyna, 
Miskole, Pittsburg. 
For all Orientals: in Argentina, Brazil, France, Harbin. 
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Vicar Apostolic. The respective canons, therefore, are almost 
identical. The following are some of the differences: 

An Apostolic exarchate is erected in a territory where no 
eparchy exists, as in canon 293, § 1, of the CIC, but the Orien- 
tal Code also speaks of the establishment of an exarchate in a 
territory simply because of the small number of the faithful or 
even for other just causes (c. 366, §1). It may be erected 
(a) in the territory outside of the patriarchate and arch- 
bishopric, or (b) within these territories, but in a part which 
is not subject to the authority of the Patriarch or Archbishop 
(c. 366, § 1). 

Just as in canon 293, § 1, of the CIC, the appointment of 
this kind of Exarch belongs to the Holy See (c. 366, §2). He 
has the same ordinary powers and faculties as residential 
Bishops, with whatever exceptions are made by the law or by 
the Holy See. Although not an ordained Bishop, the Exarch 
is able to confirm, give the blessings reserved to Bishops, grant 
an indulgence of 100 days, perform rites requiring the use of 
chrism, and confer minor orders under specific conditions. He 
may appoint a Syncellus (c. 367, CIC, c. 294). 

C. 368: Canon 295 of the CIC is here reduced to the simple 
statement that all religious need the permission of the Apos- 
tolic Exarch for the exercise of the sacred ministry. 

C. 369: This is a new canon, by reason of which the Apos- 
tolic Exarch has the right to request a priest from the Patri- 
arch to care for the faithful of a particular rite. After the ap- 
proval of the Holy See is given, the Patriarch sends the priest 
or priests to the exarchate; they must remain there under the 
authority of the Exarch for the period for which they were 
sent. 

The position of religious in an Apostolic exarchate is the 
same as in an Apostolic prefecture or vicariate (c. 370-372, CIC, 
c. 296-298). Canon 373, however, differs from the correspond- 
ing canon 307 of the CIC. While the Latin Code does not al- 
low the Prefect or Vicar Apostolic to grant permission to re- 
ligious sent to the territory by the Holy See so that they may 
leave permanently or be transferred elsewhere, and does not 
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permit him to expel such religious, the Oriental law conceives 
the matter differently: Both the Apostolic Exarch and the re- 
ligious Superior responsible for his own subjects may expel the 
religious from the exarchate, after consultation with each 
other if necessary. In these cases the good of the exarchate, 
the religious institute, and the religious himself is to be taken 
into account. 

In canon 373 also, a similar modification of the norm found 
in the Latin Code is made. In cases of public scandal or im- 
minent grave harm a cleric or religious may be expelled from 
the exarchate by the Apostolic Exarch, after having heard his 
Council. He must inform the Patriarch if the cleric was sent 
to the exarchate by the latter, and must inform the religious 
Superior if it is a case of a religious; there is no obligation, as 
in the Latin discipline, to report immediately to the Holy See. 

Other statements concerning Apostolic Exarchs are the same 
in both codes, for example, concerning residence (c. 374, CIC, 
c. 301), visit ad limina (c. 375, CIC, c. 299), ete.4* Some addi- 
tional variations may be noted: 

In the Oriental Code special consideration is given to the 
care of faithful in the exarchate who pertain to rites other 
than that of the exarchate itself. The Apostolic Exarch is 
obliged to make an annual report concerning such members of 
the faithful to the Patriarch or to the Archbishop (c. 376, § 2). 

The desirability of the Exarch’s participation in the patri- 
archal or archiepiscopal Synod is expressed in canon 380 (CIC, 
304), as well as the prescription that the Conventus exarchiae 
(corresponding to the “synod” of the Latin Code) be held, 
but there is no obligation placed upon the Exarch to convoke 
the Conventus every ten years. The Apostolic Exarch is 
bound to apply the Liturgy for the people ten times in the 
year on the chief solemnities, not on the eleven days of the 
Latin discipline (¢. 381, CIC, ¢. 306). A special norm is given 
in canon 382, requiring that the Exarch see to the observance 
of the liturgical and disciplinary laws proper to any body of 
the faithful of a different rite who may be entrusted to him. 


112 C. 376-379, 383-386, coresponding to c. 300, 302-305, 309-311 of the CIC. 
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In the Oriental law, canon 384, § 3, n. 2, governing the regi- 
men of the exarchate sede impedita, applies the decree of the 
Sacred Congregation for the Propagation of the Faith by 
which Vicars and Prefects Apostolic were permitted to consti- 
tute Vicars Delegate, with the faculties of Vicars General.** 
The CIC, in canon 309, § 2, simply says: “ deficiente Vicario 
aut Praefecto. .. .,” while the corresponding Oriental text is: 
“Deficiente Syncello Exarchi vel presbytero ab hoc desig- 
nato...” 

According to canon 387, Apostolic Exarchs who are ordained 
Bishops have the same privileges as titular Bishops (CIC, c. 
308). If they are not Bishops, they have the privileges and 
insignia of the prima dignitas praelatitia post Episcopum ac- 
cording to their own rite (corresponding in c. 308 of the CIC 
to Protonotary Apostolic de numero participantium). If par- 
ticular law requires a blessing for the conferral of this dignity, 
the Exarch must receive the blessing within three months. 

(3) Patriarchal and Archiepiscopal Exarchs. Such Exarchs 
are appointed by the Patriarch or Archbishop respectively, 
for those places in the patriarchate or archbishopric where 
eparchies have not been erected, either because of the scarcity 
of the faithful or for other reasons. The discipline governing 
the institute of Apostolic Exarchs is applied also to this kind 
of Exarch, with the following exceptions: 

Patriarchal and archiepiscopal Exarchs are not obliged to 
make the visit ad limina or the quinquennial report to the 
Holy See; instead they make the report to the Patriarch or 
Archbishop (c. 390). Since certain matters are reserved to the 
competence of the Patriarch or Archbishop, the power of the 
Exarchs of this kind is less than that of Apostolic Exarchs: 
the canons concerning the relation of Apostolic Exarchs to re- 
ligious, concerning the faithful of other rites, concerning the 
training of native clergy, and concerning the appointment of 
Pro-Exarchs are not applied to patriarchal and archiepiscopal 
Exarchs. 


113§. C. Prop. Fide, December 8, 1919—AAS, XII (1920), 120. 
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Part II. DE POTESTATE EPISCOPALI DEQUE IIS 
QUI EAM PARTICIPANT 


Chapter I. De Episcopis 


Almost all the canons of this chapter of the MP Cleri sanc- 
titate** are parallel to the CIC. There are, however, some 
differences to be considered: 

C. 392, § 2 (CIC, c. 329, §§ 2, 3): The appointment or con- 
firmation of Bishops is reserved to the Roman Pontiff as a 
causa maior. The reference to the confirmation of Bishops 
elected according to law corresponds to the norms given in the 
preceding parts of the Code for the election of Bishops in the 
patriarchates and archbishoprics (c. 251-255, 326). 

C. 393 (CIC, ec. 330): The fitness of candidates for the epis- 
copal dignity must be proved according to the norms given by 
the Holy See and also those found in particular law. 

C. 394 (CIC, c. 331): An additional qualification for episco- 
pal candidates, which does not need mention in the Latin 
Code, is freedom from the bond of matrimony, in accordance 
with canon 69: No one may be promoted to the episcopal 
order who is not celibate or free from the matrimonial bond. 

C. 395 (CIC, ec. 332): In referring to the presentation of 
candidates for the episcopacy by civil powers, the Oriental law 
adds the phrase: ex concessione Romani Pontificis sive in con- 
cordatis sive alia ratione facta."> The necessity of canonical 
provisio by the Roman Pontiff is expressed in the same way 
in both codes. 

In this canon, the reference to canon 256, n. 2 [§$ 1, n. 2], is 
concerned with the right of the Patriarchs to confer the letter 
of canonical provisio upon Metropolitans and Bishops, with 
mention of the appointment or confirmation granted by the 
Roman Pontiff. The reference to canon 260, § 1, n. 2, e, con- 


114 Only four canons (398, 401, 406, 413) do not correspond to any canons to 
the Latin Code. 


115 On the nature of concordats and the problem of the “ concession of the 
Roman Pontiff,” see Ottaviani, Compendium Iuris Publici Ecclesiastici (2. ed., 
Typis Polyglottis Vaticanis, 1943), p. 464. 
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firms the right of the Patriarchs to receive an oath of fidelity 
to themselves from episcopal candidates. 

C. 396 (CIC, ec. 333): This canon, in § 1, n. 2, limits the time 
allowed for candidates promoted to the episcopacy to receive 
ordination, if they are in a patriarchate. In this case only two 
months are allotted instead of three. There is, moreover, a 
special norm in § 2 of the canon, to the effect that residential 
bishops receive episcopal jurisdiction, the right to the episco- 
pal revenues, and the right to grant an indulgence of 100 days 
in their territories, by the very fact of episcopal ordination— 
not, as in the CIC, upon the captio possessionis (CIC, ec. 349). 
If the one promoted has already received episcopal ordination, 
he obtains the above-mentioned jurisdiction and rights imme- 
diately upon canonical provisio. 

C. 397 (CIC, ec. 334): The Bishops are nevertheless admon- 
ished not to interfere in the government of their eparchy prior 
to the inita administratio (corresponding to the captio posses- 
sionis); this consists in showing the apostolic or patriarchal 
letter of provisio to the eparchial consultors. In the Latin 
Code the captio possessionis is clearly necessary for the valid- | 
ity of acts of the new Bishop; in the Oriental Code, the inita 
administratio is necessary only for the lawfulness of acts— 
unless an express provision of law requires the inita adminis- 
tratio for validity in specific cases, for example, for valid as- 
sistance at marriages.’!® 

An exception must be made to the above norm in the case 
of Coadjutor Bishops (c. 421). Inita administratio seems to 
be required for the validity of all their acts of jurisdiction; 
episcopal ordination or provisio (they are already Bishops 
cum iure successionis, according to c. 417, § 2) is insufficient. 

C. 398: This canon, which has no parallel in the CIC, as- 
serts that the Bishops themselves sustain or exercise the per- 
sona of the eparchy and of the episcopal mensa or house in all 
pertinent juridic matters. 


116 MP Crebrae allatae, c. 86, $1, n. 1. 
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C. 401: The law imposes on Bishops the obligation (a) of 
having at least part of the divine office celebrated even daily 
in their cathedrals, according to the customs of each rite; and 
(b) to have the office similarly celebrated in at least one 
church in cities. 

C. 402, $2: This paragraph is concerned with the right of 
Bishops to use pontificalia in churches enjoying the privilege 
of stauropegium; the permission of the Patriarch is required 
in order to pontificate in such places. The Oriental Code does 
not contain any law corresponding to §§ 2 and 3 of canon 337 
of the CIC, explaining the exercise of pontificalia in terms of 
mitre and crozier and dealing with the use of throne and 
canopy. 

C. 408 (CIC, ec. 338): The obligation of residence for 
Bishops is similar in both laws. In § 2, a special reason justi- 
fying a Bishop’s absence is given, namely, the visit to the Pa- 
triarch, if required by particular law. The periods during 
which the Bishop may not be absent from his cathedral church 
include, among others, Christmas to Epiphany (§ 3), unlike 
the Latin discipline which lists Advent instead. In the last 
paragraph of the canon, an order is set up for those who are 
obliged to denounce the violation of the law of episcopal resi- 
dence: (a) Bishops subject to the Patriarch may be con- 
strained to observe the law of residence by penalties inflicted 
by the Patriarch himself; (b) Bishops subject to an Arch- 
bishop or subject to a Metropolitan outside the patriarchate 
and archbishopric must be denounced to the Holy See by the 
Archbishop or Metropolitan respectively; (c) an Archbishop 
so guilty must be denounced to the Holy See by the first 
Bishop in order of precedence; a Metropolitan outside the pa- 
triarchate and archbishopric must be denounced to the Holy 
See by the first Bishop of the province, again in order of prece- 
dence; and (e) Bishops subject immediately to the Holy See 
as well as Apostolic Exarchs must be denounced to the Holy 
See by the Metropolitan designated according to canon 323 
with pontifical approval; in relation to such Bishops and 
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Apostolic Exarchs, the prelate selected once for all has the 
rights and obligations of a Metropolitan. 

C. 404 (C. 339): Bishops are obliged to offer the Liturgy 
for the people of their eparchy from the time of their episcopal 
ordination or from the time of their canonical provisio (if they 
were already ordained Bishops) ; in neither case is the obliga- 
tion dated from the captio possessionis, as in the CIC. This 
is in harmony with canon 398, explained above. The obliga- 
tion includes all Sundays and days of precept, but the par- 
ticular law which may require application of the Liturgy pro 
populo only fourteen times a year is recognized. 

C. 405 (CIC, ec. 340): This canon is concerned with the re- 
ports of Bishops. In addition to the quinquennial reports 
which all residential Bishops must make to the Holy See, those 
Bishops who are subject to the Patriarch must make a quin- 
quennial report to him concerning the state of their eparchies. 
In the report to the Holy See special mention must be made 
of catechetical instruction. 

The five-year periods are calculated from January 1, 1954. 
In the first year of each five-year period, the Bishops of 
Europe report; in the second, the Bishops of Asia; in the 
third, the Bishops of Africa; and in the fourth, Bishops of all 
other places. 

C. 406: This canon, already referred to as interritual,"" re- 
quires Bishops, including those of the Latin Church, to make a 
report on the Orientals of different rite in théir territory who 
do not have their own Hierarchs. The report is submitted to 
the Congregation for the Oriental Church. 

C. 407 (CIC, ec. 341): This canon, concerned with the visit 
ad limina, makes no exception for the Bishops outside Europe, 
unlike § 2 of the corresponding Latin canon. All Bishops must 
come to Rome during the year in which their quinquennial re- 
port is due. 

C. 409 (CIC, ce. 343): The law requiring episcopal visitation 
of the eparchy is substantially the same as in the Latin Code, 


117 Tue Jurist, XIX (1959), 242. 
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but there is no mention of the Metropolitan’s duties in cases 
of negligence, as in the CIC. 

C. 410 (CIC, ec. 344): Exemption from episcopal visitation 
may be conceded to some places by the Patriarch (c. 263) as 
well as by the Apostolic See. 

C. 418: This canon, not found in the CIC, expressly pre- 
scribes the commemoration of the Bishop in the Liturgy and 
other divine offices. 


C. 414 (CIC, ce. 347): The Oriental and Latin disciplines 
concerning precedence of Bishops differ, partially because the 
institute of Archbishop is radically different, partially because 
a distinction is made between Archbishops de regimine and 
those honoris causa. In addition, special attention is paid to 
the Patriarchs. The Oriental norm is: 

“Tn his territory the Bishop precedes all Metropolitans and 
Archbishops honoris causa and other Bishops, but not Cardi- 
nals, pontifical Legates,""* Patriarchs, Archbishops mentioned 
in canon 324 [de regimine], and his own Metropolitan.” 

Outside of his own eparchy, the Bishop’s precedence is de- 
termined according to the general norms given in canon 37. 
Within the patriarchate, however, there is a special norm un- 
less particular law provides otherwise: the precedence of 
Bishops is ruled by the order of the episcopal sees. 

C. 416 (CIC, ce. 349): As in the CIC, Oriental Bishops have 
some of the privileges of Cardinals: celebrating the Liturgy at 
sea; following their own calendar; enjoying the personal daily 
privileged altar; gaining indulgences under special conditions; 
choosing a confessor for themselves and household with wide 
powers including jurisdiction over censures (not cases as in the 
CIC) reserved to the local Hierarch; giving certain blessings, 
etc., but ratione semper habita proprii ritus. They do not 
have the rights mentioned in c. 239, § 1, n. 4, 7, of the CIC, 
but they may preach the word of God everywhere, with the 
consent, at least presumed, of the local Hierarch. 


118 But see supra the discussion of canon 215 of the MP. 
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There is no mention in canon 416 of the right to receive 
episcopal revenue, to grant indulgences, ete. (CIC, c. 349, § 2), 
because these are obtained upon episcopal ordination, not from 
the time of the captio possessionis. However, with regard to 
the privileges referred to in the preceding paragraph, the 
Oriental Bishop enjoys them only upon episcopal ordination, 
not after reception of the authentic notice of canonical pro- 
visio, as in the CIC. 


Chapter II. De Coadiutoribus et Auxiliaribus Episcoporum 


C. 417 (CIC, ec. 350): The concept of Coadjutor and Auxil- 
iary Bishops is the same in the Oriental law as in the CIC, 
with the exception of the Coadjutor sedi datus. This institute 
(CIC, c. 352 and 355, § 3) is not recognized by the Oriental 
discipline. The Coadjutor is given to the Bishop cwm iure 
successionis, the Auxiliary does not have this right. 

C. 418 (CIC, ec. 351): The rights of a Coadjutor are deter- 
mined in accordance with the terms of his letter of appoint- 
ment by the Holy See. If the Coadjutor is appointed by the 
Patriarch (c. 248, § 1, n. 4), or by an Archbishop (ce. 327, § 1), 
his rights will be determined by the one making the appoint- 
ment, after he has heard the opinion of the permanent Synod. 

It is important to note that the threefold institute of the 
Latin discipline: Coadiutor personae datus cum futura succes- 
sione, Coadiutor personae datus sine iure successionis, Coadiu- 
tor sedi datus, is reduced to the single Coadjutor with right of 
succession in the Oriental Code. 


Chapter IIIT. De Conventu Eparchiali 


While the other synods mentioned above are designated by 
the word synodus, what is called a “ diocesan synod” in the 
CIC is here referred to as an eparchial conventus. This is in 
harmony with the venerable tradition which reserves the term 
synodus to those assemblies of Bishops for common legisla- 
tion.” The eparchial conventus, corresponding to the Latin 


119“Tn general,” the synod, “according to Blastares, is an assembly of 
bishops [d@po.cpa *Apytepéwv] held either to reach a decision in regard to the 
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diocesan synod, has of course only a single legislator (c. 428, 
CIC, ce. 362). 

The norms given for the eparchial conventus are substan- 
tially the same as those of the CIC. The following differences 
may be noted: 

C. 422, § 3: This paragraph does not correspond to any text 
of the CIC. Within the patriarchate the Patriarch may dis- 
pense the Bishops from the obligation of celebrating the con- 
ventus everv ten years. 

C. 422, § 4: Another norm not found in the CIC, this para- 
graph recommends an annual conference of the Bishop with 
his clerics. 

C. 424 (CIC, ec. 358): Laymen are expressly excluded from 
the eparchial conventus. Among those who must be sum- 
moned and who must be present, mention is made of “ other 
clerics’ as required by particular law. The Superior of a 
monastery sui iuris is listed where the CIC has the Abbot de 
regumine. 


Chapter IV. De curia eparchiali 


Like the CIC, the Oriental Code in this chapter first enu- 
merates the officers of the curia. Two of these, the econome 
and the accountant, are not found in the Latin discipline (c. 
429, § 2, CIC, ec. 363). The various offices of the eparchial curia 
may be held cumulatively if necessary or opportune (c. 429, 
$3), and other offices may be added by the Bishop to those 
mentioned in the general law (c. 431). 

Before considering the individual offices, it should be men- 
tioned that the Oriental Code does not have a canon corre- 
sponding to canon 365 of the CIC, i.e., there is no cross refer- 
ence in the MP to the canons governing the judicial offices of 
the curia. 

(1) The Syncellus (Vicar General).'° C. 482 (CIC, e. 


Piety [and good order] of the Church, or to provide the weapons of piety 
against harm that might have occurred previously or may occur in the future 
to piety Land virtue].”—Pedalion (Athens, 1908), p. 56. 


120 Originally, according to the etymology of the word, the Syncellus was the 
companion of the Bishop at the latter’s residence (ovv-xéAAos), and the per- 
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366): The institute of Syncellus is parallel to that of Vicar 
General and the canons which follow are similar to those of 
the CIC for that reason. Some differences may be noted: 

(a) C. 432, § 4: This canon is concerned with the Syncellus 
who is appointed by the local Latin ordinary for the Oriental 
faithful, within the Latin diocese, who are subjected to the 
Latin Bishop.’ 

(b) C. 483 (CIC, ec. 367): The qualifications for the Syn- 
cellus are the same as for the Latin Vicar General, except that 
the Oriental law expressly mentions celibacy. 

(c) C. 434, § 1 (CIC, c. 368, § 1): In this canon the nature 
of the power of the Syncellus is expressly determined. His 
power is ordinary even if he acts ex speciali mandato; if the 
mandate is not obtained, an act for which the law requires this 
mandate is null. 

(d) C. 484, §2 (CIC, ec. 368, §2): The Syncellus in the 
eparchy may be the executor not only of apostolic rescripts 
but also of patriarchal rescripts. 

(e) C. 485 (CIC, ce. 369): The third paragraph of this canon 
corresponds to canon 44, § 2, of the CIC, concerning gratiae 
denied by the Syncellus and then presented to the Bishop, and 
vice-versa. 

(f) C. 436 (CIC, ec. 370): The Syncellus has precedence over 
all clerics of any office or dignity, with the exception of those 
with the episcopal character, if the Syncellus himself is not a 
Bishop. In the latter case, moreover, he has all the privileges 
and insignia of the prima post episcopalem dignitas. 





sonal assistant of the Bishop in ecclesiastical affairs. It was natural that such 
helpers of Bishops who were monks should themselves be taken from a mon- 
astic order, and this was commonly done. Although the Oriental practice 
changed in this regard and it is no longer customary that a monk be chosen 
as Syncellus, the Oriental Code expressly requires that the Syncellus be a celi- 
bate priest. This is in accord with the venerable Oriental tradition that the 
government of the eparchy should be reserved to the celibate clergy. Cf. 
Oesterle, “ De disciplina sacramenti matrimonii pro Ecclesia orientali sub luce 
C.J.C.,” Monitor Ecclesiasticus, LXXVI (1951), 294; Wuyts, “II diritto delle 
persone nelle nuova legislazione per la Chiesa orientale,” Orientalia Christiana 
Periodica (1958), p. 196. 


121 THe Jurist, XIX (1959), 243. 
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(g) C. 437, § 2: This canon makes an exception, in § 2, to 
the rule that the jurisdiction of the Syncellus expires with the 
vacancy of the episcopal see, etc. In the single case of the 
Syncellus of the eparchy which is proper to the Patriarch him- 
self, the jurisdiction does not end with the Patriarch’s death, 
although even in this case the Syncellus of the patriarchal 
eparchy is bound by the rule: sede vacante nihil innovetur.* 

(2) Eparchial econome. C. 438: This canon, which is par- 
allel to canon 299 of the present MP, is repeated from canon 
262 of MP Postquam Apostolicis litteris. In the eparchial 
curia the Bishop is bound to appoint a special office for the 
administration of eparchial property; it is to be composed of 
an econome, an accountant, and other necessary officers. 

This office of eparchial econome is similar to that of the 
patriarchal econome: in his qualifications, inasmuch as he may 
not be validly appointed if he is related to the Bishop in the 
fourth degree of consanguinity or affinity; in his competence, 
the administration of the eparchial goods (as the patriarchal 
econome is concerned with the patriarchal goods) ; in his re- 
sponsibility to the Bishop, to whom he must report annually 
(as the patriarchal econome is responsibile to the permanent 
Synod); in his subjection to examination, inspection, etc., by 
the Bishop together with at least one eparchial consultor (as, 
in the case of the patriarchal econome, the inspection may be 
made by two members of the permanent Synod). 

(3) Chancellor, notaries, and episcopal archives. Except 
for different terminology, canons 439-451 correspond to the 
Latin law (CIC, ec. 372-384). 

(4) Eparchial examiners and parish priest consultors. The 
terminology here differs from that of the CIC; they are called 
eparchial, not synodal consultors.* In c. 452 (CIC, ec. 385), 
recognition is given to particular law which may require that 
members of the episcopal Consistory act as examiners and con- 
sultors. Another provision, not found in the CIC, permits the 


122 C, 474, §1. For the other eparchies see canon 469, considered infra. 


128 But this is not done constantly. In canon 500, $3, n. 3, they are called 
synodal examiners. 
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appointment of priests of other eparchies (with the consent of 
their own Hierarchs) to these offices. 

C. 456 (CIC, ec. 389): The canon indicates that the eparchial 
examiners, in addition to their function in examining candi- 
dates for parochial benefices and, if the Bishop so decides, in 
giving other examinations, may take part in processes such as 
the removal or transfer of pastors, but only if particular law 
contains this procedure. 


Chapter V. De consultoribus eparchialibus 


While the CIC considers the cathedral chapters directly and 
deals with the board of diocesan consultors only as a substitute 
for the chapter (CIC, c. 423), the Oriental law treats of the 
eparchial consultors immediately. It is only by way of excep- 
tion, where a cathedral chapter has been constituted, that the 
chapter of canons may be substituted for the consultors. 

C. 458 (CIC, 423): In all eparchies, including the patri- 
archal eparchy, a board of eparchial consultors must be ap- 
pointed by the Bishop. They should be six or at least four in 
number; religious may be named in case of necessity, with the 
Patriarch’s consent; the eparchial econome and the first pres- 
byter of the cathedral church are ipso iure members. In gen- 
eral they have the same function as the board of diocesan con- 
sultors in the Latin Church. 

Sede plena nec impedita, the Bishop is bound to secure the 
counsel or consent of the eparchial consultors whenever the 
law requires this. In such cases, however, the Patriarch in the 
rule of his own eparchy is only obliged to hear the opinion of 
the eparchial consultors (c. 459). 

Sede vacante vel impedita, the eparchial consultors take the 
place of the Bishop in the government of the eparchy, unless 
this is reserved to the Patriarch (c. 469). 

The appointment of the consultors differs from the Latin 
discipline in that their appointment is for ten years, not for 
three (c. 462, § 1, CIC, ce. 426, § 1). For the removal of a con- 
sultor or the replacement of a consultor, the Bishop need not 
hear the other consultors if he judges this inopportune (c. 462, 
§ 3; 463; CIC, c. 426, § 3; 428). 
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De Capitulis canonicorum 


Since this institute, chapters of canons, is found only to a 
very limited extent in the Oriental Church, the sources cited 
in the official text of MP Cleri sanctitati are very few. The 
canons (464-466) do not distinguish between cathedral chap- 
ters and merely collegiate chapters, as does canon 391 of the 
CIC. Instead the law is immediately concerned with cathe- 
dral chapters only and principally as they may function—in 
the Oriental rites where, by exception, they exist—as substi- 
tutes for the eparchial consultors (c. 464, § 1, CIC, ¢. 427). 

In addition to substituting for the board of eparchial con- 
sultors, the chapter has other duties, principally in connection 
with solemn services in the cathedral church (c. 464, § 2, CIC, 
391, $1). 

C. 465: This canon includes the law of two canons of the 
CIC, 392 and 396, §1, concerning the intervention of the 
Apostolic See in the erection, suppression, etc., of chapters and 
in the conferral of dignities. In addition, it states that the 
Bishop has the right to confer each and every benefice and 
canonicate in the cathedral church, after he has heard the 
opinion of the chapter itself: reprobata contraria consuetudine 
et revocato quolibet contrario privilegio, sed firma contraria 
fundationis lege et praescripto iuris de beneficiis Sedi Apos- 
tolicae reservatis. 

C. 466 (CIC, ec. 415): The present canon substantially re- 
produces the corresponding canon of the Latin Code, govern- 
ing the relationship of chapter and parochus, if the cathedral 
is also a parochial church. 

Of these canons, the most important norm given is the fol- 
lowing: Capitula, ubi vigent, reguntur iure particular (c. 465, 


124Tn only two Oriental Churches have chapters of canons been constituted 
in the eparchies: the Ukrainian and the Rumenian (including Krizevci in 
Jugoslavia and Hajdudorog in Hungary). In the Armenian Church the insti- 
tute was introduced only in the archbishopric of Lviv. Cf. de Clercq, Histoire 
des Conciles, t. XI, part. 1 (Paris, 1949), p. 114, n. 2. Finally, a chapter was 
erected at the Exarchical Monastery of Grottaferrata. Cf. de Clercq, op. cit., 
t. XI, part. 2, p. 1013. 


125In addition, the institute is considered in the Synod of Grottaferrata 
(1940), tit. III, art. 74-79. 
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§ 3). In asense this takes the place of all the other canons of 
the CIC (391-422) affecting chapters. 


Chapter VI. De Sede impedita aut vacante ac de 
Administratore eparchiae vacantis 


In this chapter of the MP, the principal difference between 
the Oriental and Latin disciplines is found in the introduction 
of two institutes (eparchial consultors and Patriarch) with 
competence in relation to the Administrator of a vacant 
eparchy (the equivalent of the Latin Vicar Capitular). The 
canons, moreover, indicate somewhat differently from the 
Latin law what authority must supply for the negligence of 
the eparchial consultors in choosing the Administrator. Both 
of these differences are due to the distinct hierarchical struc- 
tures. 

Sede impedita. C. 467 (CIC, c. 429): If the see is impeded 
and no Syncellus or other priest has been designated by the 
Bishop to assume the regimen, or if even these are unable to 
act, the election of an Administrator of the eparchy belongs to 
the eparchial consultors. Within the patriarchate, however, 
this right will ordinarily devolve upon the Patriarch (c. 249, 
§ 1, n. 4). 

When the eparchy is impeded, whoever assumes the govern- 
ment is required to inform the Congregation for the Oriental 
Church and the Patriarch or Archbishop. 

In cases in which the Bishop is under excommunication, 
interdict, or suspension: (a) within the patriarchate, the Pa- 
triarch makes provision for the interim and informs the Holy 
See; (b) within the archbishopric, the Archbishop informs the 
Holy See, but may not make interim provision; if the Arch- 
bishop himself is under censure, the first Metropolitan or 
Bishop (according to precedence) must inform the Holy See; 
(c) in a province outside the archbishopric, the Metropolitan 
informs the Holy See; if the Metropolitan is under censure, 
the first of the Bishops of the province has this duty; and (d) 
in eparchies which are not subject to Metropolitans, in ex- 
archates with their own territory, and in apostolic exarchates, 
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the obligation of informing the Holy See falls to the Metro- 
politan designated once for all according to canon 323. 

Sede vacante. C. 468 (CIC, 480): In addition to the causes 
by which a see becomes vacant as enumerated in the CIC, the 
following are given here: resignation by the Hierarch, ac- 
cepted by the Patriarch (c. 248, § 1, n. 1), and tacit renuncia- 
tion (c. 130). The Oriental Code requires nuncium authenti- 
cum instead of the CIC’s certa notitia so far as acceptance of 
resignation, and transfer and privation are concerned; it re- 
tains the expression certa notitia in connection with vacancy 
of the see through death or tacit resignation. 

C. 469 (CIC, ec. 431): In this canon an important distinction 
is made between eparchies within the patriarchate and 
eparchies outside that territory: 

(1) Within the patriarchate, unless the eparchy is governed 
by an Apostolic Administrator or other provision is made by 
the Holy See, the regimen of the vacant eparchy falls to the 
Patriarch. The Syncellus retains his office, however, until the 
Patriarch appoints an Administrator of the eparchy; particu- 
lar law may contain a different disposition (c. 473). 

(2) Outside the patriarchate (and within the patriarchate 
if so determined by particular law), the regimen of the vacant 
eparchy falls to the board of eparchial consultors.'** 

The eparchial consultors must, within eight days after re- 
ceiving notice of the vacancy, elect an Administrator by an 
absolute majority of votes (c. 470, §1; 471, §1). The Ad- 
ministrator may not also be econome of the vacant eparchy, 
reprobata contraria consuetudine (c. 471, §2); this differs 
from canon 433, § 3, of the CIC. Neither a married priest, nor 
one under 30 years of age, nor one elected, appointed, or pre- 
sented for the see in question, may be chosen as Administrator 
(c. 472, §2). Finally, neither the Patriarch nor the board of 
eparchial consultors may reserve part of the Administrator’s 
jurisdiction, limit his term of office, or attach other restrictions 
(ce. 475, CIC, e. 487). 


126 Or to the cathedral chapter, if this institute has been introduced. 
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If the Administrator has not been elected within eight days 
or if he is chosen in violation of the conditions specified above, 
his appointment devolves upon various authorities in different 
cases: 

(1) Within the patriarchate, upon the Patriarch (in the 
case where he does not have the original right of appoint- 
ment). 

(2) Outside of the patriarchate, upon the Metropolitan. 

(3) If the metropolitan eparchy is vacant: (a) within the 
archbishopric, upon the Archbishop; (b) outside of the arch- 
bishopric, upon the first Bishop of the province according to 
precedence. 

(4) If the archiepiscopal eparchy is vacant: (a) upon the 
first Metropolitan according to precedence; or (b) upon the 
first Bishop according to precedence, if there is only one metro- 
politan see in the archbishopric. 

(5) In the case of an eparchy immediately dependent on 
the Holy See, upon the Metropolitan designated according to 
canon 323 (c. 470, §§ 2, 3). 

C. 476 (CIC, c. 438): The Administrator of a vacant 
eparchy who is appointed by the Patriarch obtains jurisdiction 
after he has made the profession of faith, but he is not to 
exercise this jurisdiction until he has shown the patriarchal 
letter of appointment to the eparchial consultors. He must 
see that his appointment is made known to the clergy of the 
entire eparchy as soon as possible. If the Administrator is 
elected by the eparchial consultors, he obtains jurisdiction 
upon making the profession of faith, and his election does not 
require confirmation. 

C. 478 (CIC, ec. 440): The Administrator has the obligation 
of residence and that of celebrating the Liturgy pro populo, 
as does the Bishop. 

C. 479 (CIC, ec. 441): The income of the Administrator is 
variously determined: (a) within the patriarchate, by the pa- 
triarchal Synod or, if particular law permits, by the Patriarch 
with his permanent Synod; (b) within the archbishopric, by 
the archiepiscopal Synod; (c) in a province outside the patri- 
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archate and archbishopric, by the provincial Synod; or (d) in 
any case, by custom. Particular law may determine the dis- 
position of other episcopal revenue during the vacancy. 

C. 480 (CIC, ec. 443): This canon, which is identical with 
the corresponding Latin norm, deals with the removal or 
resignation of the Administrator of a vacant eparchy. The 
case of an Administrator appointed by the Patriarch is not 
considered; his removal and acceptance of resignation pertain 
to the Patriarch (c. 249, § 2). 

C. 481 (CIC, ec. 442): This is concerned with the institute of 
eparchial econome in a vacant eparchy. He acts under the 
authority of the Administrator, and administers all property 
within the eparchy which has been deprived of its administra- 
tor by the vacancy of the see, unless some different disposition 
is made by the Patriarch or eparchial consultors. 

The removal of the econome of a vacant see is generally re- 
served to the Holy See, but pertains to the Patriarch if the 
latter has the right to appoint the Administrator of the see. 
If the econome resigns, his resignation must be presented to 
the consultors or to the Pariarch, who may accept it after 
hearing the opinion of his permanent Synod. 

The election of a new econome during the vacancy pertains 
to the Patriarch, with the consent of the curial Bishops re- 
quired, if the Patriarch possessed the original right to appoint 
the Administrator. In other cases the eparchial consultors 
may choose a new econome after the removal or resignation of 
the original econome, an absolute majority of votes being 
necessary. 

C. 482 (CIC, c. 444): The econome must make a report to 
the new Bishop, who must also exact reports from  ¢ 
eparchial consultors, the Administrator, and other officials ap- 
pointed during the vacancy. A provision not found in the 
CIC requires that all these persons report to the new Bishop 
concerning any ecclesiastical documents which they have re- 
ceived during the vacancy. 
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Chapter VII. De Protopresbyteris 


The office of protopresbyter corresponds to that of the Latin 
vicarius foraneus. The canons of this chapter (c. 483-488) are 
substantially the same as those of the CIC (c. 445-450). The 
only difference to be noticed is the determination of the facul- 
ties of the protopresbyter; according to the Oriental Code, 
these may be established by the patriarchal or provincial 
synods, or by the Bishop either during the eparchial conventus 
or outside it (¢. 485, CIC, c. 447). 


Chapter VIII. De Parochis 


When the Oriental law concerning pastors (c. 489-512) is 
compared with the Latin Code (c. 451-470), the following dif- 
ferences have to be mentioned: 


C. 489 (CIC, ec. 451): In the definition of parochus, this 
canon eliminates the possibility of a moral person’s being the 
pastor or the titular of this office. If the parish is united to a 
religious house or to another moral person, it is always neces- 


sary, in the Oriental discipline, that a physical person be ap- 
pointed as pastor. 

The same canon also enumerates those who are considered 
equal to pastors. In addition to quasi-pastors in apostolic, 
patriarchal, and archiepiscopal exarchates and parochial vicars 
with full parochial power (as in the CIC), mention is made of 
priests to whom the care of souls within a determined territory 
is entrusted in a stable fashion ‘instar parochorum. 

C. 490 (CIC, ec. 452): It is not possible to unite a parish 
with a moral person quod ad te:nporalia tantum. An indult 
from the Holy See (or, within the patriarchate, the permission 
of the Patriarch with the consent of the permanent Synod) is 
necessary for the union of a parish with a moral person quod 
ad spiritualia et temporalia, it being understood that the moral 
person may not be the parochus. If the union is permitted, 
the parish is really and perpetually united to the moral per- 
son; if it is a religious moral person, the parish becomes a re- 
ligious parish. 
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C. 491: It is still possible, however, for a Bishop to entrust 
a parish to a religious house precario tantum. In this case the 
parish remains secular and the precarium may be dissolved by 
either the Bishop or the competent Superior. The terms of 
the agreement must of course be observed. 

C. 492: If a parish is merely entrusted to a religious house, 
as in canon 491, it is governed by the norms affecting religious 
parishes, with some exceptions, even though it remains a secu- 
lar parish. 

C. 493 (CIC, ec. 453): In the requirement of the priesthood 
as a qualification of the pastor, the Latin Code’s expression, Ut 
quis in parochum validum assumatur, debet esse in sacro pres- 
byteratus ordine constitutus is replaced by the simpler clause, 
Ut presbyter parochus nominari possit. 

C. 495: This canon, which does not have a corresponding 
canon in the CIC, deals with the case of a parish or quasi- 
parish within the patriarchate which does not have sufficient 
endowment, according to the judgment of the Patriarch made 
with the consent of the permanent Synod. Such parishes and 
quasi-parishes may be conferred by the local Hierarch ad 
nutum, but he is to make provision for an endowment as soon 
as possible. 

C. 496 (CIC, ec. 455): In the nomination of pastors the 
privilege of presentation is admitted if it is possessed by any- 
one, but the privilege of election, mentioned in the CIC, is 
excluded. Consequently all reference to the confirmation of 
an election or institutio of pastor elect is omitted. 

C. 500 (CIC, c. 459): In connection with the examination of 
candidates for parishes, the Oriental discipline is more detailed 
than the CIC. If a pastor has been examined before appoint- 
ment to his first parish, this examination suffices if he is later 
transferred at the proposal or recommendation of the Bishop, 
but the examination must be repeated if a new parish is to be 
conferred upon him at his own request. In this case, however, 
the Bishop may judge the candidate worthy and excuse him 
from an additional examination, after the opinion of the 
synodal examiners has been heard. Neither the pastor re- 
moved from one parish and transferred to another nor the 








460 THE JURIST 


pastor transferred ex officio to another parish may be sub- 
jected to an examination. 

In territories where the appointment to parishes is made per 
concursum, this institute is to be retained, except in the case 
of the first appointment to a newly erected parish. 

C. 501 (CIC, ec. 460): The Oriental Code has a discipline 
similar to the Latin, that there may be only one pastor in a 
single parish. This involves a change in the practice of some 
Oriental Churches.?*7 While the CIC strictly reprobates the 
contrary custom, the Oriental Hierarchs are only required 
“ prudently to remove customs ” against this prescription. 

C. 502 (CIC, ec. 461): Just as in the case of Bishops, already 
mentioned, pastors obtain the cura animarum, for the validity 
of acts as pastor, from the moment of their canonical provisio 
or appointment. They are prohibited from lawfully exercising 
the cura animarum until they have entered upon the adminis- 
tration (inita administratio, captio possessionis) of the parish 
in accordance with the norms of particular law. Although the 
inita administratio is regularly necessary only for the lawful- 
ness of acts, it is expressly required for validity in some cases, 
such as assistance at marriage.’** 

C. 503 (CIC, ec. 462): Among the functions reserved to pas- 
tors, the following differ from those mentioned in the CIC: 
(a) to confer confirmation together with baptism; (b) to per- 
form the solemn blessing of water on Epiphany or on another 
day determined according to law (rather than the blessing of 
the baptismal font, as in the CIC) ; and (c) to give other bless- 
ings or recite other prayers in accordance with the customs of 
the proper rite. 


127 In Syria and Lebanon one parish may have several pastors with cumula- 
tive jurisdiction. “Quoties plures eiusdem Ritus parochi iurisdictionem obti- 
nent eadem in paroecia, praesumendum (nisi contrarium probetur) censemus 
eosdem cumulativam (in solidum) nancisci iurisdictionem.’—Coussa, Epitome, 
III, 197. Cf. S.R.R. Decisiones, XXI (1929), Dec. IX, p. 81; XXVII (1935), 
Dec. XVII, p. 157. Galtier, Le Mariage, p. 244. 

“Tf the Hierarch appoints two or more pastors for the same parish, it must 
be understood that each of them possesses the right to assist validly at mar- 
riages within the limits of the territory of the parish.”—“ Declarations au sujet 
du droit propre de l’Eglise melkite catholique en matiére matrimonial et pro- 
cessuelle,” Proche-Orient Chretien (1952), p. 171, c. 


128 MP Crebrae allatae, c. 86, $1, n. 1. 
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C. 506, § 2 (CIC, ec. 465, § 2): The pastor is allowed only 40 
days of vacation, not two months as in the CIC. 

C. 507, $1 (CIC, 466, § 1): In prescribing pastor’s obliga- 
tion to apply the Liturgy pro populo, the Oriental Code also 
recognizes particular law which may prescribe this application 
“ at least ten times a year, on the principal solemnities.” 

C. 508, § 2: On Sundays and feast days, pastors are to cele- 
brate, personally or through their assistants, at least part of 
the office, in addition to the Liturgy, in accordance with the 
prescriptions of their rite and the norms established by their 
Hierarch. 

C. 511 (CIC, e. 470): In addition to the parochial books 
enumerated in the CIC, the Oriental pastor must keep a book 
for the recording of engagements, the liber sponsalium.’”° 
Special mention is made of the recording of changes of rite in 
the baptismal book, an obligation binding upon Latin pastors 
as well.?%° 

C. 511, §4: This canon, explained already in connection 
with interritual law, speaks of the pastor’s obligation to report 
on the faithful of other rites who are subject to him. 

C. 512: The pastor of the cathedral church has precedence 
over all other pastors of the eparchy. 


Chapter IX. De vicartis paroecialibus 


First of all, it must be noted that no canon corresponding to 
canon 471 of the CIC is found in the MP Cleri sanctitati, since 
the institute of perpetual vicar does not exist in the Oriental 
discipline, no moral person being capable of holding the title 
of parochus. With regard to assistants, vicarii cooperatores, 
the Oriental Code differs somewhat from the CIC: 

C. 517, §§ 3, 4 (CIC, ce. 476, §§ 3, 4): In naming assistants 
from the secular clergy, the Hierarch is bound to hear the 
opinion of the pastor, but the clause is added: nisi aliter pru- 
denter iudicaverit. A similar clause is introduced in the case 
of the appointment of religious assistants: audito, nisi con- 
trarium opportunum duzerit, parocho. 


129 MP Crebrae allatae, c. 6, § 2, n. 2. 
180 C, 13, $2; 15. 
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C. 617, §6 (CIC, ec. 476, § 6): More important, the Oriental 
Code clearly states what had been authentically declared by 
the Pontifical Commission for the Interpretation of the Latin 
Code, that the assistant does not enjoy the faculty to assist at 
marriages by reason of his office.*** 


Chapter X. De ecclesiarum rectoribus 


Only the following canons need be referred to in connection 
wtih the rectors of churches: 

C. 519 (CIC, ec. 479): In the definition of rector there is no 
mention of the capitular church, since this institute is foreign 
to the Oriental discipline. 

C. 520 (CIC, c. 480): In the appointment of rectors, there is 
no possibility as in the CIC of a right of election to be con- 
firmed by the Bishop. A possible right of presentation is ad- 
mitted. 

C. 520, § 2: There is reference here to an institute not found 
in the CIC, the rector of a church enjoying the privilege of 
stauropegium. In this case the appointment requires the ap- 
proval of the Patriarch. 


Titte V. De Laicis 


Among the preliminary canons of this title (¢. 527-558), 
there is one which is not found in the Latin Code and which 
reflects modern Catholic teaching on the lay apostolate: 

C. 528, § 1: Local Hierarchs should take care by means of 
opportune prescriptions, the norms given by the Apostolic See 
on this matter being observed, that under the leadership of 
suitable priests the laity offer their assistance to the clergy ac- 
cording to their ability, for the support of Christian laws and 
for the direction of the entire life of the community under 
such laws, always confirming their words by the example cf 
their lives. 

C. 528, §2: The laity, especially those who excel in doc- 
trine, should explain with appropriate reasons the more seri- 
ous matters affecting social questions, in the light of Catholic 
doctrine and fraternal charity. 


181 P.C.I., January 31, 1942—AAS, XXXIV (1942), 50. 
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Throughout this title, one notable difference from the cor- 
responding canons of the CIC is the repeated introduction of 
the authority of the Patriarch, when there is question of the 
government of lay associations within the patriarchate: (a) in 
the erection or approval of associations of the laity (c. 533); 
(b) in the confirmation of their statutes (c. 536); (c) in the 
requirement of a fee for admission (c. 543); (d) in the dismis- 
sal of members (c. 544); and (e) in the suppression of associa- 
tions iuris patriarchalis (c. 547); as well as (f) in the approval 
of the rules of tertiaries (c. 551). 

There is concern also for the proper rite of the individual 
associations of the faithful. Nothing in the name or title of 
the association may be foreign to the rites or traditions of the 
Oriental Churches (c. 535, §2). With regard to associations 
instituted by apostolic privilege in the churches of exempt re- 
ligious, the local Hierarch’s power of moderation and visita- 
tion is restricted to matters of rite (c. 538, §2). Ordinarily 
the spiritual moderator and chaplain must be of the same rite 
as the members of a lay association, even if the latter is erected 
by religious of a different rite (c. 546, § 1, n. 3). 

Finally, there are found in the canons of this title certain 
species of lay associations peculiar to the Oriental discipline: 

(1) Aggregationes ad monasteria. These are associations 
of the faithful living in the world who strive for Christian per- 
fection under the direction of a Superior of monks (c. 550) .2%” 

(2) Consociationes iuris patriarchalis. These are associa- 
tions erected by the Patriarch, as distinguished from those 
erected by the local Hierarch or by the Apostolic See. 


CoNCLUSION 


In this comparison of the Oriental and Latin law, in the sec- 
tions of greatest practical application, De Ritibus Orientalibus 
and De Personis, the consideration canon by canon might 


132 MP Postquam Apostolicis litteris, c. 313, $2, n. 1, defines monks as those 
who live the religious life according to the ancient traditions of the East; in 
the Oriental discipline the monastic institute is carefully distinguished from 
Orders and Congregations. 
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cause us to overlook the general composition of the two Codes, 
which run parallel in the canonical institutes which are gov- 
erned and regulated. As a whole, the two Codes are very 
similar, but the Oriental Code has additional institutes proper 
to its discipline, principally the Patriarch and the Archbishop, 
together with the many institutes dependent upon them in 
one way or another, for example, patriarchal and archiepisco- 
pal Synods, the privilege of patriarchal exemption or stauro- 
pegium, Exarchs, etc. Many of these institutes have their 
chief application only within Oriental regions, whereas outside 
the East it is rather questions of interritual law which are of 
greatest interest. 

In addition to the canons which resemble closely the Latin 
Code and in addition to the many institutes proper to the 
Oriental Churches, the MP Cleri sanctitati, like the parts of 
the Oriental Code which had previously appeared, reflects the 
problems and solutions in many areas of the Latin Code dur- 
ing the period since its promulgation. There are many ex- 
amples of this: the treatment of public ecclesiastical power 
other than orders and jurisdiction; the nature of the power of 
the Syncellus (Vicar General); the power of the vicarius 
cooperator, etc. Often, too, the framework of canonical insti- 
tutes is the same as in the Latin Code, but there are notable 
variations in specific matters, for example, the elimination of 
the moral person as parochus, the changes in interritual law, 
the differences in the computation of the grades of consan- 
guinity, the obligations of celibacy and the divine office, ete. 

Both of these disciplines, of the Oriental Code and of the 
Latin Code, are complementary. Through their juxtaposition 
and comparison they may be more clearly understood. Most 
important of all, however, these two disciplines by their diver- 
sity manifest the universality of the Catholic Church. 


Me etivus M. Wosnar, O.S.B.M. 


THE CatTHOoLic UNIVERSITY OF AMERICA 

















THE IMPEDIMENT OF IMPOTENCY AND 
THE NOTION OF MALE IMPOTENCY 


Part IV—MepicaL TEACHING CONCERNING 
IMPOTENCY * 


AVING set forth the historical evolution and present 
understanding of the impediment of impotency and 
the condition of male impotency, it is now necessary 

to consider this canonical definition in the light of present day 
medical knowledge and determine what diseases, anomalies or 
abnormalities would or might constitute an impotent condi- 
tion. The possibilities of cure or remedy of such a condition 
will also be discussed in an attempt to discover which might 
be judged to be permanent. As mentioned previously, the 
antecedence of each condition can be determined by the fact 
of its congenital nature or by the date of the surgery or acci- 
dent which accounts for it. 


* The preceding parts of this article appeared in the January, April, and July 
1959 numbers of THE Jurist. Part IV is presented to the readers of this jour- 
nal in the hope that a treatment of current medical teaching will make it 
easier for them to seek and evaluate expert opinion concerning impotency, 
both in pre-nuptial investigations and in matrimonial cases involving this 
matter. 

The medical section of the article was prepared by Charles J. E. Kickham, 
M.D., F.A.CS., and originally appeared in the February and May 1959 issues 
of The Linacre Quarterly in an articie on which he collaborated with the pres- 
ent writer. Permission to incorporate the material in this article has been 
kindly granted by the editor of The Linacre Quarterly and by Doctor Kick- 
ham. 

For further consideration of the points raised, the following medical refer- 
ences are submitted by Doctor Kickham: (1) Engberg: Proc. Royal Society 
Medicine 42-652: 1959. (2) Gross, R. E. & Jewett, T. C.: J.A.M.A. 160-634: 
1956. (3) O’Connor, V. J.: J. Urology 59-229: 1948. (4) O’Connor, V. J.: 
J.A.M.A. 136-162: 1948. (5) O’Connor, V. J.: Fertility and Sterility 4-439: 
1953. (6) Simmons, F. E.: Human Infertility. New England J. Med. 255- 
1186: 1950. (7) Talbot, H. S.: J. Urol. 72-91: 1955. (8) Whitelaw, G. P. & 
Smithwick, R. A.: New England J. Med. 245-121: 1951. 
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Hetps To DIAGNOSIS OF AN IMPOTENT CONDITION 


The etiological background of impotence may, in many in- 
stances, tax the diagnostic acumen of the most meticulous and 
painstaking investigator. A detailed present and past history, 
with particular emphasis on those features pertaining to the 
sex apparatus, must be elicited. An evaluation of the person’s 
attitude towards the other sex is necessary. A careful physical 
examination should be carried out and an impression obtained 
as to the gonadal type involved. Inspection of the genital or- 
gans will reveal the existence of any anomalies or gross defects. 
Palpation of the scrotal contents is of importance as any ab- 
normal findings may be of real significance. The vas should 
be followed to the inguinal canal and the size, consistency and 
location of the testes should be noted. The status of the epi- 
didymis must likewise be recorded. The normalcy of the penis 
must be confirmed. These relatively simple procedures may 
provide a clue to the solution of the entire problem in an in- 
dividual case. 

A complete neuropsychiatric evaluation may, at times, be 
indicated. Neurogenic factors may be present whereby the 
reflex act is prevented by disturbances in the higher centers, or 
damage to the neuromuscular mechanisms, as a result of nerve 
lesions, may be evident. 

Organic factors, acquired or congenital, are commonly noted 
and, as previously stated, lack of continuity of the conducting 
channels of the seminal tract may result in an impotent condi- 
tion, according to the opinion of Cardinal Gasparri and his 
followers. 

On the purely functional basis, loss of potency may be due 
to neurotic or psychoneurotic sources with no gross pathologic 
changes demonstrable in the structure of the sex apparatus 
and no neurogenic dysfunction or mechanical impediment to 
erection or ejaculation present, even though there may be 
minor and insignificant pathologic changes. Unconscious emo- 
tional disturbances, lack of confidence, sense of inferiority, in- 
trospection, frustration, worry, indifference and occasionally 
sex perversion may be encountered. 
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Premature ejaculation is frequently encountered when the 
problem of impotence is presented. In this group the reflex 
mechanism is abnormally rapid and penile stimulation ends in 
too early ejaculation and before intromission has taken place. 
It is noted in the hypertonic person who is tense and emotion- 
ally overactive and in the hypotonic type who is disinterested 
and apathetic. This may lead to actual and complete impo- 
tence. The prognosis in the hypertonic is in most instances 
more favorable. Premature ejaculation in the early period of 
married life may not have particular significance especially in 
the sexually inexperienced. The sex act generally attains nor- 
malcy after a certain amount of mutual adjustment has taken 
place. These couples should be reassured and advised by com- 
petent medical authority. An important aspect of premature 
ejaculation is that in a definite number of cases, especially in 
the introspective type, its repetition may result in lack of con- 
fidence, discouragement and frustration which may terminate 
in an intractable true psychic impotence. This may require 
intensive psychotherapy. The psychic aspect of impotence 
will be discussed later. 

It should be recognized that the male is born with certain 
inherent sex endowments. In the weakly endowed, the sex 
factor may be an inconspicuous and unobtrusive element in 
his life and may mean little or nothing to him. He may not 
be aware of such deficiency until conjugal requirements make 
him realize his inadequacy. This may be manifested by entire 
lack of libido or deficient erectile power. He may not have the 
slightest desire to have marital relations and thus lacks the 
most basic and fundamental predisposition for the normal 
functioning of the sex apparatus. These men are extremely 
difficult to evaluate especially in excluding the psychic factor 
as well as in pinpointing the individual who, for strictly selfish 
and ulterior motives, “ protests his impotence too much.” 


ANATOMY OF THE MALE REpropuUcTIVE SysTEM 


A knowledge of the anatomy and function of the organs in- 
volved in the sex act and an understanding of the physiological 
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mechanisms of erection and ejaculation and the associated 
neuro-anatomy is essential to the proper appreciation of the 
problems involved in male impotence. 

The so-called seminal tract is formed by the testis, epidid- 
ymus, vas deferens, ampulla of vas, seminal vesicle and ejacu- 
latory duct. These organs are bilateral in the normal indi- 
vidual. The prostate gland has an accessory sex role. The 
testis has a two-fold function. The fundamental purpose is 
spermatogenesis—the production of sperm which have their 
origin in the germinal cells of the semeniferous tubules. The 
second purpose is the elaboration of an androgenic hormone 
by the interstitial cells. The hormones exercise a controlling 
power over the reproductive organs and promote male growth; 
they are required for the normal development and physiologi- 
cal efficiency of the sex and accessory sex apparatus. The de- 
velopment of the secondary male characteristics is also depend- 
ent on those hormones. Testicular inadequacy expresses itself 
in many ways and in varying degrees. It may be absolute as 
after castration, or relative as in the involution of the aged. 
It may be failure of androgenic function or a failure of sperma- 
togenic function. It may be primary in the testis itself or sec- 
ondary failure of the gonadotrophic activity of the anterior 
pituitary gland. It must be emphasized that essential to the 
proper function of the testicles is the integrity of the master 
gland, the pituitary, which is the most important and dominant 
member of all the glands of internal secretion. The anterior 
pituitary secretes the gonadotrophic hormone which stimu- 
lates the interstitial cells to the production of androgen, con- 
trols spermatogenesis and regulates endocrine efficiency. 

The scrotum exercises a thermo-regulatory role. It has 
been demonstrated that sperm do not reach maturity in the 
higher temperatures of the inguinal canal and particularly 
within the abdomen. 

Following the production of sperm in the testes, they and 
any ancillary secretions are transported along the convoluted 
tubules of the epididymus through the vas deferens which di- 
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lates before entering the prostate gland to form the ampulla. 
At the base of the prostate it is joined by the duct of the semi- 
nal vesicle to form the ejaculatory duct which traverses the 
prostate and empties into the urethra. Obviously, occlusion 
of this seminal avenue at any point will prevent the testicular 
secretion on the involved side from reaching the urethra in the 
ejaculate and, when bilateral, the entire secretion is elimi- 
nated. 

The seminal vesicles have a two-fold function, serving as a 
reservoir or storehouse for the sperm and also secreting a 
liquid which modifies and probably enriches its stored con- 
tents. The prostate gland’s only known role is the production 
of a secretion which, together with the secretions of the semi- 
nal vesicles and bulbo-urethral glands, mix with the testicular 
component to form the ejaculate. The prostatic fluid forms 
the bulk of the ejaculate and dilutes the expelled contents 
from the ejaculatory duct and probably separates and acti- 
vates the sperm. The expulsion of this seminal fluid from the 
vesicles and vas along the ejaculatory duct and from the pros- 
tate depends on the constriction of their smooth muscles as a 
reaction to stimulation of the sympathetic hypogastric plexus. 

Integrity of the parasympathetic and sympathetic pathways 
to the genitals and sex organs may be fundamental to the nor- 
mal achievement of erection and ejaculation. Erection is pri- 
marily a parasympathetic action with a sympathetic side ef- 
fect. Ejaculation is primarily sympathetic in origin with 
parasympathetic assistance. These mechanisms are reflex 
from definite levels in the spinal cord and are supervised by 
control from the higher centers of the brain. 

Erection results from a reflex psychic or tactile sensory phe- 
nomenon having its center in the parasympathetic fibers of 
the 2nd, 3rd and 4th sacral segments of the cord. The im- 
pulses are carried along the internal pudendal nerve which 
effect dilatation of the penile arteries and consequent engorge- 
ment of the corpora cavernosa and spongeosa. This is asso- 
ciated with compression of the penile dorsal veins which pre- 
clude venous return. Ejaculation is basically a complex reflex 
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action from the upper lumbar area of the spinal cord. Three 
separate mechanisms are involved. Afferent impulses arise 
chiefly in the sense organs of the glans and are transmitted to 
the cord along the pudendal nerve. The summation of these 
stimuli cause efferent impulses to leave the cord through sym- 
pathetic rami along the hypogastric plexus and excite contrac- 
tion of the smooth muscles of the seminal vesicles, prostate 
and vas which empty their contents through their associated 
ducts into the posterior urethra. This is almost simultane- 
ously followed by active expulsion of the seminal fluid through 
the urethral canal as a result of contraction of the striated 
bulbo and ischio cavernosus muscles—a parasympathetic ef- 
fect. Sympathetic contraction of the internal sphincter takes 
place to prevent regurgitation of the ejaculate into the blad- 
der. The higher centers are not essential to erection and 
ejaculation, but they may drastically modify these acts as 
psychic factors can readily stimulate or inhibit them. 

The body of the ejaculate, whether in the absence or pres- 
ence of sperm, is termed semen or seminal fluid. The quantity 
of fluid in each ejaculation varies among individuals and, in 
the same individual, at various times. The average amount is 
approximately 4 cc. In the normal individual, the semen is 
composed of secretions from the testes, probably the epi- 
didymi, the prostrate gland and the bulbo-urethal glands 
(Cowpers). The urethral glands of Littré serve a role of 
lubrication. The amount which has its origin in the testis and 
epididymis is extremely small and has been estimated to be 
about one-twentieth of the total ejaculation and this fraction 
would include the sperm. This is entirely conjectural, how- 
ever. In addition to the sperm there may be a minute quan- 
tity of carrier fluid. However, there is no confirmatory test 
known at the present time, chemical or microscopic, which can 
detect a testicular component. It can be concluded, therefore, 
that when the presence of sperm cannot be demonstrated in 


an ejaculate, the presence of a testicular component cannot be 
proved. 
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There is much discussion as to whether or not the sperm 
travels from the testes to the urethra at the time of ejacula- 
tion. It is not known definitely, although it is reasonable to 
assume that in the brief period of ejaculation the sperm could 
not travel the long conduit of the epididymis and vas into the 
urethra. It has been demonstrated that the vesicles function 
as a sperm reservoir and that, immediately prior to complete 
omission, the sperm fill the ejaculatory duct. This explains 
the high concentration of sperm in the initial portion of the 
semen. We have no data on how long sperm may remain vi- 
ably stored in the vesicles and it is our present opinion with 
no scientific proof that in the excitation period, prior to ejacu- 
lation, the sperm are carried to the upper seminal tract. It is 
well known that men who ejaculate very infrequently may 
often have a normal number of active sperm of regular mor- 
phology. In a physiologic discussion in which ducts and 
tubules are involved, it is difficult to be dogmatic. 


CONGENITAL AND ACQUIRED CONDITIONS AFFECTING THE PENIS 


The sexual act may be rendered mechanically impossible by 
a physical condition resulting from a lack of normal develop- 
ment of some portion of the sex system, atrophy of these parts, 
disease or trauma. Organic sources may be congenital or ac- 
quired. Anomalies of the penis or urethra are not infrequently 
noted as a cause of impotence. The former are less common 
but, when encountered, may have great significance. 

Congenital absence of the penis has been reported and is 
obviously a cause of permanent impotence. Rudimentary 
development of the organ has been observed not infrequently 
in which the penis is so small that it is entirely enveloped and 
concealed in the redundant tissues of the scrotum, pubis and 
perineum, making coitus impossible. A malformation which 
may be amenable to surgical correction is transposition of the 
penis and scrotum. Thirty-three instances of reduplication of 
the penis have been reported and may be remedied surgically. 

Urethral anomalies are a frequent cause of impotence. 
Stenosis of the external urethral meatus may interfere with 








472 THE JURIST 


ejaculation but this condition is readily cured by meatotomy 
and urethral dilatation. Hypospadius, a congenital defect in 
which the canal terminates on the under-side of the penis, is a 
common congenital anomaly. Various gradations occur from 
an opening on the glans just behind the normal site to one 
located in the perineum. The anatomical varieties are classi- 
fied depending on the position of the orifice. The glans or 
balanitic-type in which the urethral opening is on the under 
surface of the glans, at the site of a rudimentary or absent 
frenum, rarely presents symptoms other than those due to a 
tight meatus and since the trajectory or ejaculation is rarely 
affected, there is no question of impotency. The penile type 
has the orifice at any point between the glans and the peno- 
scrotal junction and its distance from the glans will affect the 
factor of potency. In the peno-scrotal and perineal type, the 
sex act is seldom achieved because the penile deformity is so 
extreme due to severe chordee, and the position of the urethral 
meatus is so situated that intro-vaginal emission becomes me- 
chanically impossible. These conditions may be amenable to 
surgical correction and therefore impotence may not be per- 
manent. Various technical procedures have been devised to 
attain the optimum anatomical and functional results. The 
two-stage procedure has been generally accepted: the first 
stage is directed towards the correction of the chordee and at 
a later period, varying from several months to years, a urethro- 
plasty is performed to develop a normal functioning urethral 
canal. These anomalies are a significant factor in the problem 
of male impotence and each case must be individually evalu- 
ated in relation to its reversibility. Even if the condition can- 
not be remedied or cured by surgical intervention hypospadius 
would not constitute an impotent condition, if vaginal pene- 
tration and semination can be achieved by substituting, during 
the attempted relations, a position different from that usually 
and normally taken. 

In epispadius, the urethral opening is on the dorsum of the 
penis. It is not commonly observed. The glans type is of no 
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import. The more extreme grade is, in most instances, asso- 
ciated with the exstrophy of the bladder, a malformation 
manifested by absence of the anterior bladder wall and the 
overlying portion of the lower abdominal wall. The posterior 
bladder musculature and trigone are pushed forward through 
the defect and lie on the level or slightly above the abdominal 
surface. In complete exstrophy, there is total epispadius, 
separation of the pubis, a rudimentary broad-stumped penis 
as a result of the epispadial urethra and frequently cryptorch- 
ism. Impotence is always present in the male and corrective 
measures give very little hope for relief. 

Congenital valves of the urethra, hypertrophy of the veru 
and diverticula may at times impede ejaculation, but if prop- 
erly managed, before irreparable damage has taken place, it is 
not a factor in impotence. 

Plastic induration of the penis (Pieroni’s disease) is an ac- 
quired condition of unknown etiology, in which the presenting 
symptom is curvature of the penis during erection. This con- 
dition may render intromission impossible and excruciatingly 
painful, and may cause impotence. It occurs most frequently 
in middle life and therefore in all probability subsequent to 
marriage, but is found in all ages. It may be considered irre- 
versible in spite of various surgical and medical measures 
which have been advocated and employed for its relief. 

Malignant disease of the penis is not infrequently observed 
in the young adult and when the lesion has extended beyond 
the glans, complete amputation may be required with conse- 
quent complete and permanent impotence. In the more local- 
ized process of the disease, partial removal may be warranted 
leaving a potentially functioning organ. In rare instances, 
penile amputation may be necessary following severe trauma. 

Elephantiasis of the genitals, due to local or systemic causes, 
may make coitus impossible but may frequently be relieved 
by adequate treatment of the primary disease. Inflamma- 
tory lesions or the late effects of trauma to the urethra and 
perineum may cause impotence. War injuries are particularly 
a problem in this regard. 
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INVOLVEMENTS OF THE TESTES 


Anomalies of the testes, apart from malposition, are exceed- 
ingly rare. As far as the writers are able to determine, con- 
genital absence of both testes has never been definitely demon- 
strated. The role of malposition in impotence is uncertain 
although it is a well-recognized cause of sterility. In true 
cryptorchism, the undescended testicle, unilateral or bilateral, 
lies outside the scrotum although it is in the path of normal 
descent. In spite of a certain amount of dogmatism in the 
literature, our factual knowledge of the entity is limited, as 
attested by the difference of opinion regarding the ultimate 
fate of the involved gonad, the optimum time for initiating 
therapy and the type of treatment to be pursued. 


The human testis is normally found high on the posterior 
abdominal wall from which position it descends during fetal 
life into the scrotal sac where it should be found at birth. Im- 
proper descent may occur when the gonad becomes directed 
into some abnormal channel and may be found in the peri- 
neum or may lie in front of the external oblique fascia. True 
undescended testis may result from its retention at some point 
along the path of its normal descent and one or both testes 
may be retained entirely within the abdominal cavity, in the 
inguinal canal, or in the upper part of the scrotum. A distinc- 
tion between true cryptorchism and the high riding or re- 
tracted testis should be made. In the latter, the scrotum may 
be collapsed on the involved side but does not have the unde- 
veloped appearance that accompanies the true undescended 
testis. The examiner can push or pull the retracted testis into 
the scrotum, but if it has not set in the scrotal bed by puberty, 
it should be considered undescended. 


CRYPTORCHISM 


When cryptorchism is observed beyond puberty, in the ado- 
lescent and young adult, the testis or testes are small and soft 
in consistency due to impaired blood supply and to the in- 
creased temperature of its resting area as compared to the 
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scrotum, and have undergone atrophy with probably perma- 
nent absence of spermatogenic function. The testis is also ex- 
posed to trauma when in the inguinal area. The interstitial 
cells and their androgenic hormone elaboration may not be 
significantly affected, but when the condition is bilateral and 
especially of the intra-abdominal variety, there may be loss of 
potency because of diminished androgenic production. Eng- 
berg observed that men with bilateral undescended testes, 
treated or untreated, excreted only one-half of the normal 
amounts of androgen and found the urinary gonadotropins 
high. This can well explain the lack of libido and impotence 
noted in a certain percentage of such men. It has been our 
personal experience that the male beyond puberty with bilat- 
eral intra-abdominal testes is in most instances impotent and 
exhibits systemic stigma of gonadal deficiency, although this 
same conclusion cannot be made of the inguinal group in spite 
of the associated atrophy and loss of spermatogenesis. 

There is considerable difference of opinion regarding the 
optimum age for instituting treatment of the undescended 
testis, but it is generally accepted that surgery must be car- 
ried out before puberty. A cogent argument against too early 
surgery is that irreparable damage to the circulation and func- 
tion of the delicate gonads may result. Individuals who pre- 
sent themselves for treatment in adolescent or adult life should 
be regarded as neglected cases. Gross and Jewett, in reporting 
a series of 1222 cases, recommend that surgery be deferred, if 
possible, until the age of nine to eleven years except in the 
presence of a troublesome hernia when it may be done at any 
time in infancy or early childhood. It has been substantiated 
that the otherwise normal but undescended testis and the 
testis in normal position keep pace in their development from 
birth to the pre-pubertal years, although some investigators 
limit it to five years. It should be emphasized that, as the 
position of the imprisoned testis becomes further away from 


the scrotum, the percentage of operative success likewise de- 
creases. 
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In summary, the individual in adolescent and adult life with 
untreated bilateral undescended testicles is sterile in practi- 
cally all instances because all spermatogenic function has 
ceased. This is especially true of the intra-abdominal group. 
Permanent impotence will also be frequently encountered in 
such cases. A low urinary 7 ketosteroid assay and a high 
gonadotrophin titer associated with failure of normal sex attri- 
butes to manifest themselves are particularly poor prognostic 
signs. 

Since the spermatogenic function of the testes concerns only 
the fertility or sterility of the individual, and not his potency, 
the total lack of sperm production will never cause an impotent 
condition. However, if a condition of bilateral undescended 
testicles prevents any testicular component from appearing in 
the ejaculate, then, under the Gasparri opinion, the person will 
be impotent even if he is able to experience a normal erection, 
and if the condition cannot effectively be treated and is to be 
considered permanent, any marriage intended by the man is to 
be prohibited and any union already contracted by him is to be 
declared invalid. 

Further, if the case of bilateral undescended testicles has re- 
sulted in a complete loss of hormonal function or has so re- 
duced the hormonal function to the point that the individual 
cannot experience or sustain a normal erection and thus cannot 
penetrate, then under both the classical and modern theories, 
the person is to be considered impotent and if the condition is 
to be judged permanent, the impediment of impotence is 
thought to be present. 

If, during a pre-marital physical examination, it is found 
that the individual suffers from bilateral undescended testicles 
at least of the intra-abdominal variety, and if, on questioning, 
the patient admits that he has never experienced an erection 
or at least has not experienced one for an extended period of 
time, and if no remedy is known for this condition, it would 
appear that such a person should be prevented from contract- 
ing marriage because the impotency would be thought certain 
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and thus the excepting clauses of canon 1068, § 2, which refer 
to doubtful cases, could not be invoked. 

The efficacy of synthetic androgen administration must be 
carefully appraised. In many instances the effects may be 
dramatic. As a result of scientific and clinical investigations 
its value is being more and more recognized. This aspect will 
be discussed in greater detail in relation to the castrate and 
hypergonad individuals. It can be stated that, in the crypt- 
orchid with androgen deficiency, the administration of the 
proper hormone may result in ability to carry out the sex act 
in the previously impotent male. With reference to impo- 
tence as an impediment to marriage, however, we must again 
emphasize the necessity for proof of its value in the specific 
case involved. 


EFFICACY OF SYNTHETIC ANDROGEN IN CASES OF 
BILATERAL ORCHIECTOMY 


In cases of bilateral orchiectomy no testicular function re- 
mains. If surgery were performed prior to marriage the per- 
son is considered to be canonically impotent under the terms 
of the Gasparri opinion because there can be no testicular com- 
ponent in the ejaculate. The spermatogenic and hormonal 
functions of the testes are thus eliminated. The secondary 
male sex characteristics will gradually disappear along with 
the natural libido so that the accomplishment of the sex act 
becomes impossible unless something is done to retain these 
by androgen therapy. As mentioned above, in the recently 
orchiectized, androgenic function may be sustained by testos- 
terone therapy and there may be no change in the sex charac- 
teristics and urges and the the individual may be capable of 
normal erection and ejaculation. Such a person is to be 
thought potent, at least in the understanding of the modern 
opinion, because he is capable of erection and insemination, 
even though the semen lacks any testicular component. 

There are many victims of bilateral orchiectomy who do not 
react favorably to the testosterone program and, in the light 
of present knowledge, there is no adequate explanation. It 
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has been assumed by some investigators that the reason is 
psychic and that the individual subconsciously refuses to ac- 
cept or become reconciled to his unusual situation. It is very 
probable, however, that the unknown X is generally the fac- 
tor, as is true in many patients’ failure to respond to thera- 
peusis in medical entities. 

If testosterone properly administered and maintained with- 
out interruption over a reasonable period of time does not pro- 
duce beneficial results, the individual who has undergone bi- 
lateral orchiectomy is to be considered permanently impotent 
under both opinions: on the one hand, he cannot experience 
erection and, on the other hand, he cannot deposit a semen 
that has been produced in the testicle. Obviously, this pre- 
sumes that the condition was antecedent. 

Interpretation of the efficacy of testosterone medication is 
in many instances difficult. The status of the individual prior 
to therapy must be determined. Have the effects of orchiec- 
tomy been manifest by changes in the secondary sex physical 
signs? Have the normal sex concupiscences been affected? If 
deteriorative changes have been demonstrated prior to the in- 
stitution of the hormonal replacement program and there is a 
return towards normalcy, the prognosis is optimistic. An in- 
crease in the urinary 17 ketosteroids and a normal gonadotro- 
phic titer is also a significant guide. Precise questioning of the 
involved male as to his libido and sex abilities must be carried 
out and the credence of the individual must be established. 

If an individual has undergone a bilateral orchiectomy prior 
to a contemplated marriage and does not respond to therapy, 
then there is a certainty that he is permanently impotent 
under both opinions, and he is to be forbidden to marry. 
However, if doubt exists as to whether or not the testosterone 
will be effective, he is to be allowed to marry but the marriage 
could conceivably be declared null and void at a later time 
when it is clear that the hormone therapy has not been bene- 
ficial and the patient continues to be unable to perform the 
sex act. 
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HyYPoGoNADISM 


Hypogonadism—diminished or absence of gonadal function 
—is an important factor in male impotence. It is at times 
mistaken for simple obesity, but, on the other hand, under- 
growth and malnutrition have been erroneously diagnosed as 
hypogonadism because of associated depression of genital 
growth. True hypogonadism is constantly related to defective 
hormonal mechanisms involving the pituitary, the testes, or 
both. In their severest expression these disturbances result in 
eunuchoidism with complete failure of spermatogenesis and 
endocrine production, while, in the less severe instances, the 
defects may involve only one category of testicular function. 

In hypogonadism, the hypoplasis of the interstitial cells 
cause eunuchoidal manifestations due to deficient endocrine 
elaboration. The scrotal contents may lack testicular ele- 
ments entirely because of cryptorchism when neither testis has 
descended, or the testes may be extremely small, difficult to 
feel and soft in consistency. These latter conditions either 
indicate a failure to develop in early life or demonstrate a pri- 
mary atrophy. These victims manifest variable physical pat- 
terns depending on the degree of gonadal deficiency. There 
may be extreme obesity with feminine body configuration, 
absence of normal hair distribution, voice changes, and a gen- 
eral loss of secondary male sex characteristics. Loss of libido 
and accompanying impotence are frequently seen as results of 
such deficiency. 

The site of the primary defect will be either the pituitary or 
the testis, and the diagnosis can be established by biopsy of 
the testis when possible and the urinary assay of the gonado- 
trophic hormones. Cytological sex chromatin tests are also 
significant. The conditions associated with hypogonadism 
have been classified into three categories: (1) Testicular 
aplasia or atrophy due to prepubertal failure of the testes. 

(2) The “ so-called ” Kinefelter syndrome—a heterogenous as- 
semblage of cases generally characterized by high gonadotro- 
phin, small testes with variable degrees of eunuchoidism, gyne- 
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comastia and hyalinization of seminiferous tubules. Many 
of these persons, by the available sex chromatin tests, are 
shown to be genetic females and in fact are female pseudo- 
hermaphrodities. (3) Hypogonadotrophic eunuchoidism. 

The first and second groups are the result of a primary tes- 
ticular defect, while the hypogonadotrophic group, which is 
the most frequently noted, is of pituitary origin and is caused 
by deficient production of gonadotrophin. This latter defect 
results in a secondary depression or loss of testicular activity 
with the result that the testes fail to undergo maturation and, 
if the condition is not treated early and adequately, they re- 
main permanently in the infantile state. This type is desig- 
nated as secondary hypogonadism. Testicular biopsy is char- 
acteristic and the urinary gonadotrophin hormone assay is low. 
This is indicative of pituitary deficiency, whereas in cases of 
testicular aplasia or atrophy and in the Kinefelter syndrome, 
the so-called primary group, the assay is high. When primary 
hypogonadism is found in the adult, the testes are beyond 
salvage and no treatment will improve the testes as such, but 
benefits may be attained by androgenic therapy and, as in the 
previously discussed indications, regression will occur if ther- 
apy is not maintained on a permanent basis. Even in the pre- 
pubertal and immediately post-pubertal period, the testicular 
changes are irreversible and the role of therapy, replacement 
and substitute, is directed towards the improvement of the 
secondary male sex characteristics and the subsequent accom- 
plishment in later life of the sex act. As we have repeatedly 
noted, individual evaluation is fundamental. In the young 
male, the evaluation of potency will of necessity be delayed 
until later in life. 

The response to anterior pituitary therapy in secondary 
hypogonadism is frequently dramatic. Therapy, however, 
should be discontinued if there is no response within six 
months. In those who demonstrate a beneficial reaction, 
spontaneous and continuous improvement has followed even 
after therapy has been interrupted. For some unexplained 
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reason the previously underactive anterior pituitary has been 
stimulated to maintain activity. This favorable response is 
manifested by increased genital growth and a general systemic 
hormonal improvement. 

It must be appreciated that variable grades of testicular de- 
ficiency occur in both the primary and secondary hypogonads. 
When the ability of the hypogonad to ejaculate and insemi- 
nate has been established with or without therapy, the pres- 
ence or absence of the testicular component is of paramount 
significance in view of the Gasparri opinion. A hypogonadal 
male with the ability to effect the sex act in the absence of any 
demonstrable condition which might indicate occlusion of the 
seminal tract can be assumed to emit a testicular component 
even though the presence of sperm cannot be proved. The 
loss of spermatogenic power, which occurs very frequently, 
would not necessarily preclude the possibility of a testicular 
component in the ejaculate; at present there is no known 
method of determining its presence or absence. 


The prognosis of potency in the hypogonad will depend on 
the type of condition, the age of the person and the response 
to adequate therapy. Modern investigators have proved con- 
clusively that, regardless of age, primary hypogonadism is 
irreversible, but that replacement therapy may reverse the 
clinical manifestations. In the so-called secondary group, how- 
ever, anterior pituitary hormone administration may not be 
only beneficial but curative. It must be noted that there is an 
indefinite group among the hypogonads who, as they attain 
maturity, outgrow their stigma and without recognition and 
treatment are lost among normal males. Among this group 
are encountered the sterile males and in many instances the 
impotent males who, unconscious of their inadequacies, show 
minor manifestations of eunuchoidism, but in whom no defi- 
nite physical or psychic factors can be found. It is our per- 
sonal opinion that a relatively high percentage of sterile and 
impotent males can be allocated to this indefinite unclassified 
group. These men are generally seen in early adult life, the 
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marriageable age, and are not cognizant of their physical 
handicaps. Apparently previous physical examinations on 
them have been unrevealing. Careful study will assist this 
group and direct proper therapy. 

Hypogonadism in the male, therefore, is a definite factor in 
impotence as an impediment to marriage but it must be em- 
phasized that each person must be meticulously classified by 
the utilization of the available diagnostic studies which will 
indicate the proper therapy. Thus many of these handicapped 
males can be helped and a return to normalcy will enable them 
to contract marriage and/or to function normally in marriage. 


CONGENITAL ANOMALIES OF THE REPRODUCTIVE SYSTEM 


Congenital anatomic variations of the genital system may 
occasionally present almost insurmountable problems. The 
term intersexualists has been applied to this group of indi- 
viduals—and should be limited to those in whom abnormali- 
ties of sex development have led to a confusion of the exact 
sex and to those with some of the reproductive organs of both 
sexes, as well as to patients whose anatomic appearance is one 
sex but whose somatic chromatin is the opposite. The true 
sex is difficult and at times impossible to determine by exter- 
nal examination as the genital configurity may be ambiguous, 
and even after highly sensitive laboratory procedures and 
biopsy there may be considerable doubt, although oral cyto- 
logic smears are now believed to have confirmatory value. 
Meticulous abdominal exploration may be necessary in many 
instances. 

The sex of the person may be opposite to that presented by 
the gonads themselves. Such persons are referred to as 
pseudo-hermaphrodites, and are regarded as masculinized fe- 
males or feminized males. They possess the reproductive or- 
gans and the psychic characteristics of the opposite sex. In 
the male the external genitalia may appear masculine, but 


surgery reveals the presence of a uterus or other female de- 
velopment of internal ducts. 
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The true hermaphrodite is relatively rare and is a condition 
in which the gonadal elements of both sexes are present in the 
same individual either as separate ovary and testis or more 
commonly combined as an ova-testis. The genital develop- 
ment and sex characteristics may be extremely variable, al- 
though generally predominant of one sex. 

It has been previously noted that certain types of primary 
hypogonadism represent a form of intersexuality. It is a de- 
plorable fact that the recognition of the intersexuals in many 
instances does not take place until early adult life and occa- 
sionally after marriage has been contracted. From our view- 
point this is particularly significant in these individuals with 
male external genitals of relatively normal configuration. 
Correct diagnosis may be extremely difficult but with careful 
inspection of genitals at birth, cytological studies and scrutiny 
of suspiciously abnormal sex manifestations in the early years 
of life, disastrous errors and future tragedy can be prevented. 
These individuals must be definitely considered permanently 
impotent, although in the rare and isolated instance surgical 
methods may remedy the picture. 


NEUROGENIC COMPLICATIONS 


Neurophysiologic dysfunction following disease or injury 
affecting the centers of erection and ejaculation, or the nerves 
conveying impulses to (afferent) and from (efferent) the geni- 
tal organs may play a primary role in impotence. These le- 
sions may occur at any point along the nerve tract from the 
highest centers of the brain to the terminal peripheral nerves. 
The closer the lesion to the reflex centers of erection and 
ejaculation in the lumbar and sacral cord, the more likelihood 
of interference with sex function. 

Peripheral nerve injury, productive of impotence, may be a 
secondary effect of radical surgery for the removal of serious 
disease. Impotence, irreversible in type, is a well-recognized 
sequela of total cystectomy for advanced carcinoma of the 
urinary bladder in which the bladder, prostate, and seminal 
vesicles are removed. Surgical eradication of rectal malig- 


484 THE JURIST 


nancy is likewise frequently followed by impotence due to 
neurogenic dysfunction. 


PARAPLEGIA 


The problem of paraplegia presents itself quite frequently 
. in this day and age, as the ravages of war and our highly in- 
dustrial era have notably increased the incidence of this con- 
dition. In our discussion, the term paraplegia is limited to 
persons on whom all available measures directed to the treat- 
ment of the primary cord lesion have been employed and for 
whom time has demonstrated the futility and inefficiency of 
the therapy. Talbot, in a personal communication, defines 
paraplegia as “ paralysis of and loss of sensation in both lower 
extremities, resulting from complete or nearly complete tran- 
section of the spinal cord due to injury or disease. When the 
transection is in the upper portion of the spinal cord so that 
the upper extremities also are involved, the term quadriplegia 
is used. There is associated disturbance of bladder and bowel 
function and also of the neuromuscular component of the 
sexual function, but usually not complete impotence.” At the 
present time, there is no therapy known to science which is 
available to the long-standing paraplegic. Thus, if an impo- 
tent condition is verified, it must be considered permanent. 
Obviously, this does not include the man who has a cord lesion 
which may readily be amenable to partial or complete cure by 
surgery and physiotherapy. 

Talbot has reported a study of 408 cases of spinal cord in- 
jury and disease, which were sufficiently severe to produce 
paraplegia, and he refutes with emphasis the popular be- 
lief that all are sexually inadequate. He demonstrated that 
sexuality on a psychic level is essentially unaltered and 
that gonadal function is not materially affected. Testicular 
changes are generally confined to the germinal epithelium as 
a result of general debility, infection, and probably alteration 
of pituitary function associated with the severe trauma and 
shock of spinal cord injury. There is a high incidence of 
seminal duct obstruction due to sepsis. The endocrine factor 
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is not primarily affected. It is reasonable therefore to state 
that the psychic and endocrine elements may remain funda- 
mentally unaltered if the patient remains in good physical 
status and makes a satisfactory adjustment to his new way 
of life. 

The neuromuscular mechanisms are drastically modified. 
In Talbot’s series, the levels of neural involvement varied 
from the 5th cervical vertebra to the caude equina. He found 
that 34% had lost the power of erection, 45% were able to de- 
velop an erection on local stimulation, and 21% had erections 
as a result of psychic stimuli. Of these who attained erection 
as a result of local stimuli, 21% were capable of intercourse, 
while 66% were capable following psychic stimuli. There was 
a definite closer approach to normal in those with the capacity 
to evoke erection by psychic stimuli. The mechanism was less 
affected when the site of the cord lesion was above the 11th 
dorsal segment. 

It is worthy of note that every clinic treating a considerable 
number of paraplegics has reported the occurrence of preg- 
naney among their wives. Five percent of Talbot’s series 
proved their fertility. It must be appreciated that, in the 
evaluation of this group, accurate statistics are difficult to ob- 
tain as individual reactions to the problem vary considerably. 
Many of the paraplegic patients are hospitalized; this pre- 
cludes a normal way of life and affects the interpretation of 
findings. 

In the investigation of the paraplegic’s impotence, every 
case must be studied in meticulous detail as to the type and 
extent of injury, the neurologic damage and the presenting sex 
pattern. In our practice we have encountered two instances 
of paraplegics who were presumed potent prior to marriage, 
but who were unable to consummate the union because of 
impotence. 

Even if paraplegia exists and the individual is permanently 
impotent, the canonical impediment is not always present, as 
the condition may be subsequent to the marriage. The hus- 
band, for example, may become a paraplegic as a result of a 
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war injury following a consummated marriage. However, if 
marriage was not consummated prior to injury, the marriage 
might be dissolved on the basis of non-consummation. If the 
condition is antecedent but there is doubt of its permanency, 
the validity of the marriage would have to be upheld but the 
union might be dissolved on the basis of non-consummation. 

It must be emphasized that among the group of paraplegics 
in whom erection or ejaculation has been affected by local, 
tactile and psychic response, no particular pattern has been 
demonstrated. The picture, according to reports, has varied 
from a transient incomplete non-sustained erection with or 
without ejaculation to an occasional sustained erection with or 
without a satisfactory ejaculation. At times the erection is 
insensible. Libido has been a variable factor as well. In most 
instances, however, the ejaculation has been in the form of the 
so-called distillate of urethral origin rather than the true omis- 
sion of the normally accepted origin. Unfortunately, and ex- 
tremely pertinent to the present problem, most of the studies 
which have been carried out among paraplegics have been 
based on the attainment of erection and ejaculation in the 
achievement of masturbation rather than the goal of normal 
conjugal sexual accomplishment. Talbot, however, has re- 
ported as mentioned above successful pregnancies in this 
group. Erection and ejaculation in these individuals is cer- 
tainly not spontaneous and is affected only with a great deal 
of effort both by psychic stimulus and by local manipulation 
on the part of the partners involved. 

In this whole discussion, it must be noted that, in the con- 
clusions reached, a specific information about the site and ex- 
tent of neurologic trauma must be elicited as well as a careful 
history of the individual’s libido and reaction to the accepted 
moral sex stimuli. A most confidential and frank discussion 
of his sexual reactions to his aspired spouse must be minutely 
and carefully evaluated and it must be premised on an accept- 
ance of mutual confidence between the involved male and the 
questioner. 
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RESULTS OF SYMPATHECTOMY SURGERY 


There may be a definite derangement of sex function, tem- 
porary or permanent, as a secondary or side effect of opera- 
tions on the sympathetic component of the automatic nervous 
system. It is logical to expect that if a portion of the sym- 
pathetic pathways is interrupted to modify a particular dis- 
ease process, unrelated physiologic mechanisms will also be 
affected. These operations include transthoracic splanchnec- 
tomy and sympathectomy, lumbodorsal splanchnicectomy and 
sympathectomy. Impotence as a result of disturbance with 
centers of erection and ejaculation has been observed. White- 
law and Smithwick, in an excellent treatise, reviewed from 
this point of view 161 persons who had undergone such 
surgery. 

As previously noted, the sympathetic fibers innervate the 
smooth muscles of the vas, seminal vesicles and prostate; they 
are also a factor in contraction of the internal sphincter. After 
sympathectomy, there may be interference with the contrac- 
tion of these smooth muscles with resultant failure of ejacula- 
tion into the posterior urethra and what emission is present 
may enter the bladder due to the relaxed internal sphincter. 

In the process of erection the neurogenic pathways are al- 
most wholly parasympathetic and the erectile disturbances 
cannot be entirely explained but are probably due to vaso- 
constriction of the penile vessels due to circulating adrenin 
and to the shunting of blood to the viscera and resulting di- 
minished circulation to the genitals. In the transthoracic pro- 
cedures, there has been no permanent loss of ejaculation and 
the loss of erection has been mild and transitory. 

In Whitelaw’s series, there were 116 lumbo-sacral operations 
in which significant disturbances of erection were noted in 
27% and of ejaculation in 26% ; 19% of the latter were perma- 
nent. It has been demonstrated that if the derangement has 
not returned to relative normalcy after six months, the condi- 
tion will probably be permanent. In the evaluation of this 
type of impotence, the indications for surgery must be deter- 
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mined, and the date of surgery and the technical procedure 
carried out in the particular case should be obtained. 

Following the lumbo-sacral procedure there should be no 
interference with sex function if operation is not extended to 
include L-1 on one side and D-12 on the other. In bilateral 
cases, there should be no interference if the operation is not 
extended to include L-1 on either side. When L-1 to L-3 are 
included significant changes may be expected to occur in a 
high percentage of cases. It must be appreciated that there is 
a great anatomical variation of the sympathetic system espe- 
cially in the ganglia of the lumbar area, but, when necessary, 
certain surgical modifications may be warranted to eliminate 
the side effects and thus insure the preservation of sex func- 
tion in the individual patient. 

It is obvious, from the above-mentioned statistics, that an 
impotent condition can result as a secondary development 
and side-effect of sympathectomy surgery. However, no gen- 
eral statements or principles can be set forth; the gravity and 
extent of any injury must be investigated in each individual 
case to determine whether there has been any disturbance of 
the centers controlling the processes of erection and ejacula- 
tion. If such has been demonstrated, the temporary or perma- 
nent nature of the condition must be considered. 

If the impotence has been proved to have been antecedent 
but a doubt arises as to its perpetuity, the impediment of im- 
potence cannot be established and the marriage must be held 
to be valid, but there remains the possibility of a dissolution 
on the grounds of non-consummation. 

If the condition is detected before a contemplated marriage 
takes place and a doubt of the permanency of the condition 
arises, the marriage cannot be prohibited, but if, after the mar- 
riage, the permanency has been demonstrated with greater 
certainty, the marriage could be declared invalid. 


EFFECTS OF Prostatic SURGERY 


Complete impotence is a common sequela of prostatic sur- 
gery, especially following radical perineal prostatectomy for 
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cancer in which the posterior urethra, prostate and seminal 
vesicles are removed. Loss of sexual power following surgery 
for the removal of benign prostatic obstruction varies with the 
type of procedure carried out. The incidence of such loss fol- 
lowing transurethral measures is relatively low, although the 
interference with ejaculation is greater when a large portion 
of the gland is resected. When open surgery is performed, im- 
potence is less likely to occur after the suprapubic procedure 
than following the perineal approach, in which complete im- 
potence is the rule rather than the exception. The ability to 
attain and maintain an erection may not be significantly modi- 
fied, but the ejaculate is reduced to a minimum or is com- 
pletely absent since the component of the prostate and prob- 
ably the vesicles and testes are eliminated and the ejaculate, 
if present at all, is formed by the glands of Cowper and of 
Littré. It must be appreciated that in this group of cases, 
except in the isolated instance, the problem of impotence as a 
marriage impediment is not presented as the great bulk of the 
patients are in the evening of life and normal testicular invo- 
lution is taking place. 

As indicated, there may be little interference with the power 
of erection by reason of prostatic surgery. However, there 
can be a serious diminution in the content of the ejaculate 
and, in some instances, there is no ejaculation at all. It is 
very important, in such cases, to determine the diagnosis and 
receive a complete record on the surgical procedure followed 
and the organs which have been excised. 

If there has been any interference with the normal con- 
tinuity extending from the testes to the urethral orifice, so 
that it can be said that no testicular component is to be found 
in the ejaculate, then the impediment of impotence must be 
said to be present under the Gasparri opinion, since the sur- 
gery is irreversible and the organs, once removed, cannot be 
restored. This presumes that the condition existed at the 
time of the marriage, which is not too likely, since this type of 
surgical intervention is usually found only in aging men. If 
there is no ejaculation at all or the amount is seriously dimin- 
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ished, so that it cannot be said to be that of a normal man, 
there is even the possibility of declaring the marriage invalid 
under the terms of the modern opinion. Bilateral vasectomy 
at the time of or immediately prior to prostatic surgery is a 
common practice and obviously totally and completely elimi- 
nates the testicular component which would be a considera- 
tion, if the Gasparri opinion is to be invoked. 

The late effects of the interference with the integrity of the 
blood supply to the testes are occasionally encountered fol- 
lowing surgical repair of inguinal hernia. It has been demon- 
strated that even temporary interference may result in irre- 
versible damage. This is particularly damaging when the 
changes are bilateral. We have personally noted several cases 
of bilateral testicular atrophy in the young adult which had its 
origin in the surgical repair of bilateral herniae in childhood. 
Impotence, and especially sterility, may be the sequelae in 
such cases. Testicular dysfunction will vary with the degree 
and type of injury. If the vas is ligated or cut and the find- 
ings are bilateral, sterility will follow. If loss of integrity of 
the blood supply results, complete testicular atrophy may re- 
sult with associated elimination in whole or in part of the 
androgenic function. Substitute therapy is indicated in these 
cases after adequate studies have been carried out. Infarction 
of the spermatic cord may result in testicular atrophy unless 
recognized early and managed promptly. 

Varicocele is generally insignificant but in a rare example, 
atrophy of the testis may occur. 

Mumps orchitis in the young adult may, in severe cases, 
cause permanent loss of spermatic function, but is rarely a 
factor in impotence. Thrombosis of the distal aorta (Leriche’s 
Syndrome), manifested by absent femoral pulse, back pain, 
claudication and impotence, is not infrequently encountered 
in the young male adult. In this disease, modern surgery has 
at least been temporarily successful and time alone will prove 
its value. Excision of the involved portion of the aorta is per- 
formed and is replaced by a graft. 
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Occlusion of the excretory pathways leading from the testes 
to the upper seminal tract is a frequent cause of sterility and 
in the light of the opinion of some canonists and moral theo- 
logians must also be considered a significant factor in impo- 
tence. 


LIGATION OF THE VAS DEFERENS 


The interruption of the continuity of the vas deferens by 
simple ligation, division, or segmental resection is a standard 
procedure among urologists in doing prostatic surgery in order 
to prevent the spread of infection from the prostatic bed to 
the epididymis. Vasectomy, so-called, is often performed, in 
the absence of medical indications, to effect sterilization. 
Eugenic and punitive sterilization by this method is a common 
practice. Inadvertent injury to the vas may occur in the sur- 
gical correction of hernia, hydrocele, varicocele and unde- 
scended testicle. Spontaneous re-canalization has taken place 
following simple ligation. Congenital maldevelopment of the 
vasa-epididymal tract has been observed and is probably more 
common than reported, as in the absence of external manifes- 
tations there is nothing to direct the attention of the individual 
to the condition and recognition may be made only at the time 
of surgical exploration. The vas may be absent, particularly 
in the scrotal portion, or there may be failure of fusion with 
the epididymis. Absence of the epididymis has also been re- 
ported. Epididymitis, non-specific, post-gonorrheal, or tuber- 
culous in origin, frequently results in occlusion of the vas or 
epididymal tubule and when bilateral, the testicular compo- 
nent of the ejaculate may be entirely lacking. Epididymec- 
tomy is a surgical procedure in tuberculosis and chronic in- 
tractable infection of the epididymis, and when bilateral, 
permanent loss of continuity between the testes and the poste- 
rior urethra is effected. 

Surgical attempts to restore vas continuity after vasectomy 
have been carried out with variable success. Except in the 
hands of a few enthusiasts, however, the operation has not 
been performed. O’Connor in 1948 sent 1240 questionnaires 
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concerning vas anastomosis to qualified urologists. He re- 
ceived responses from 750 doctors of whom fewer than 17% 
had ever attempted the operation. 135 urologists had per- 
formed 420 operations and reported a success of 38%. The 
vasectomized person who desires or requests restoration is 
rarely encountered and no surgeon is able to acquire a large 
group of cases. O’Connor, however, in 1953 reported success- 
ful results in 63% of thirty cases. 


ANASTOMOSIS SURGERY 


Post-inflammatory constrictions of the vasa-epididymal 
ductal system may likewise be amenable to corrective surgery 
by creating a new and patent passage for the conduction of 
the testicular component. The tail of the epididymis (globus 
minor) and the adjoining portions of the vas are more likely to 
have the most dense scar. Several techniques have been de- 
vised for anastomosis of the vas and epididymis including 
anastomosis of the vas with an individual epididymal tubule 
or with a spermatocele. The most frequently employed pro- 
cedure is the anastomosis of the vas to the head of the epidid- 
ymis (globus major), thereby shunting the sperm along a new 
conduit. O’Connor operated on sixty-one men with bilateral 
chronic non-tuberculous epididymitis with a resultant oc- 
cluded epididymis and reported 8-10% success. Simmons 
states that, in proper hands, with highly selected cases the 
surgeon may expect relief in about one-third of obstructed epi- 
didymis cases and he decries the defeatist attitude concerning 
this technically difficult procedure and makes a plea for “ more 
and better anastomoses.” There are several reasons for the 
high percentage of failure in this type of surgery: the minute 
size of the lumen, the tendency to scar formation at point of 
union, the friability of epididymal tubule, tension on the anas- 
tomosis, the high incidence of infection and the technical 
inefficiency of the surgeon in the particular procedure. 

It is reasonable to expect that the success of the vas anas- 
tomosis procedure will be greater as the reunion of the sev- 
ered vas entails approximation of tubular structures of com- 
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parable size. When surgical attempts are made to circumvent 
occlusion of this system they should be preceded by tests to 
determine the potency of the lumen above the block and to 
prove the integrity of the testis by biopsy. It can be stated 
without fear of contradiction, therefore, that occlusion of the 
vas and epididymis may be reversible and amenable to sur- 
gical restoration. The surgical procedures, although techni- 
cally difficult, entail no mortality, slight morbidity, and, even 
if unsuccessful, result in no permanent disability. 

In commenting on these conditions, it might be mentioned 
that, in cases of vasectomy and occlusion of the epididymis, 
the power of erection and ejaculation in the individual is not 
disturbed in any way. However, the ejaculate will contain no 
testicular component and will consist mainly of fluid provided 
by the seminal vesicles, the prostate gland and the bulbo- 
urethral glands. 

Since the modern opinion requires no testicular component 
in the ejaculate, cases of double vasectomy and bilateral occlu- 
sion of the epididymis will not constitute an impotent condi- 
tion. Regardless of the temporary or permanent nature of the 
condition, these will never constitute the impediment of im- 
potency, according to the modern opinion. 


Success oF ANASTOMOSIS SURGERY 


Inasmuch as the classical opinion of Cardinal Gasparri re- 
quires a testicular component in the ejaculate, the conditions 
of double vasectomy and bilateral occlusion of the epididymis, 
because there is an obstruction in the continuous channel lead- 
ing from the testes to the urethral orifice, would constitute an 
impotent condition. The important question that arises is 
whether or not the occlusion or obstruction can be reversed by 
the surgical procedure known as anastomosis. This particular 
technique requires great skill, if the effort is to be successful 
and yet very few surgeons have had the opportunity or have 
taken advantage of the opportunity to perform an anasto- 
mosis. Thus there is serious question as to the successful out- 
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come of this type of surgery in the hands of most surgeons. 
Even at best, O’Connor reports only 63% success in thirty 
cases of double vasectomy. Since this represents a very 
limited series, the results are not conclusive and the statistics 
cannot be taken at face value. He points to a success of only 
8-10% in his surgical efforts on sixty-one cases of bilateral 
chronic non-tuberculous epididymitis. This is a negligible 
percentage, when it is considered that he has had much more 
experience in this particular type of surgery than the greater 
number of surgeons. 

In view of the above statistics, it must be admitted that 
there exists the possibility of once again restoring the continu- 
ous pathway from the testes to the urethral orifice but the 
probability is open to serious question even when a surgeon 
experienced in this specialized and difficult type of surgery 
attempts to undertake it. 

Many authors believe that the repair surgery, while it does 
not involve any danger to the life of the individual and is licit, 
still has only limited probability of success; that this type of 
surgery cannot be considered an ordinary means; and there- 
fore the conditions of double vasectomy and bilateral occlu- 
sion of the epididymis are to be considered permanent. 

Cappello states that the possibility of a cure is to be evalu- 
ated not absolutely but relatively, by taking into consideration 
the important circumstances of person and place. Thus, if a 
person has undergone a double vasectomy operation or is suf- 
fering from bilateral occlusion of the epididymis and is living 
in an area where there are no surgeons with any experience in 
anastomosis surgery, and the possibility of a successful out- 
come is thereby diminished, the condition might well be 
termed irreversible and permanent. 

On the other hand, where the possibility of a remedy is at 
least theoretically at hand, the permanency of the condition 
might be considered to be doubtful. In this case, the impedi- 
ment of impotency would not thereby be verified and a con- 
templated marriage could not be prohibited and a marriage, 
already contracted, must be considered to be valid, since at 
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least a doubt of fact is said to exist. All of this consideration 
is under the Gasparri opinion, since the modern opinion would 
not consider these conditions, even if permanent, as constitut- 
ing impotence. 


CONCLUSIONS 


1. An impotent condition, whether on the part of the man 
or on the part of the woman, whether absolute or relative, 
which has certainly been proved to have been antecedent and 
permanent, constitutes a diriment impediment, with basis in 
the natural law, and prohibits a marriage to be contracted and 
nullifies a marriage that has already been contracted. 

2. An impotent condition will be considered antecedent if it 
has been proved to have been congenital or if the surgery or 
accident which has accounted for it antedated the marriage in 
question. 

3. An impotent condition will be judged permanent, if abso- 
lutely no cure or remedy exists; or if an actual cure was con- 
sidered to have been affected by miraculous intervention 
rather than by natural means; or if an existing remedy is 
judged to be illicit, immoral or sinful by reason of the means 
employed; or if it presents a danger to the life of the patient. 
The availability of a remedy must be judged on a relative 
rather than on an absolute basis, taking into consideration 
how advanced and modern the medical and surgical practice is 
in the area where the patient resides. If a remedy is readily 
available, but the impotent person refuses to submit to the re- 
quired surgery or therapy and the impotency persists, the con- 
dition must still be judged to be temporary and not perma- 
nent. However, in such an eventuality, the other party might 
seek a dissolution of the marriage on the ground of non- 
consummation. Because medical science, through experi- 
mentation and research, is making rapid strides in conquering 
and finding cures for many illnesses, it is very possible that an 
impotent condition, considered permanent to-day, might be 
thought only temporary in the years to come; thus that which 
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might prohibit or invalidate a marriage today may not be 
considered an impediment in the future. If a doubt arises as 
to the temporary or permanent nature of an impotent condi- 
tion, the impediment of impotency cannot be said to be pres- 
ent and, therefore, a contemplated marriage cannot be pro- 
hibited or a contracted marriage cannot be invalidated, but 
the possibility remains of having a marriage dissolved on the 
basis of non-consummation. 

4. It is unanimously accepted that male potency requires 
the presence of a normally constructed and developed male 
organ, which is capable of being erected and of being sustained 
in erection long enough to penetrate the female vagina and to 
seminate within it. 

5. What constitutes proper semination is a matter of con- 
troversy at the present time. The followers of Cardinal Gas- 
parri demand that a testicular component be contained in the 
ejaculate and therefore that, in addition to the above- 
mentioned requirements, there should also be present at least 
one healthy testicle, which will elaborate some proper liquid 
over and above the spermatozoa; this liquid should pass 
through an uninterrupted passage from the testicle through 
the vas deferens and seminal vesicles to the urethral os and 
ultimately be deposited within the vagina of the woman at the 
moment of ejaculation. 

The adherents of the modern opinion, however, would not 
demand any testicular component in the ejaculate or an unin- 
terrupted passage from the testicles to the urethra; they would 
require only a satiative copula to be effected by a semination 
from the seminal vesicles, prostate gland, Cowper’s gland and 
the bulbo-urethral glands. Those favoring this opinion would 
usually insist on the presence of at least one healthy testicle, 
which, by its elaboration of androgen hormone, would account 
for the erection of the male organ. We feel, however, that if 
an erection can be experienced and sustained by maintaining 
the proper androgen level through the administration of a syn- 
thetic hormone in a male who had properly developed testicles 
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up to puberty, then this modern theory should not require the 
presence of even one healthy testicle in those instances. Since 
synthetic androgen therapy is not effective in every instance, 
each case must be studied individually and decided on its own 
merits. 

6. Since the Gasparri opinion and the modern opinion both 
enjoy probability, intrinsically and extrinsically, either can be 
preferred or invoked. There remains a third possibility, in our 
opinion, that, because certainty does not exist on either side, 
a judgment can be made that a positive and probable doubt of 
law exists. Because of this doubt of law, in instances where 
at least one functioning testicle is not had or a testicular com- 
ponent is not present in the ejaculate because of the absence 
of the testicles or because of some irreversible obstruction 
along the passage, leading from the testicle to the urethral ori- 
fice, an anticipated marriage cannot be impeded and a con- 
tracted marriage cannot be declared null. 

7. Although some few medical anomalies can be readily 
considered as impotent conditions and, because of their perma- 
nent nature, can be judged to constitute the impediment of 
impotency as well, in most instances an unqualified and cate- 
gorical answer cannot be given. The individual, specific 
symptoms and factors of each case must be studied and ana- 
lyzed before it can be determined whether a given condition is 
one of impotency or whether an impotent condition is perma- 
nent. 


Paut V. Harrineton, J.C.L. 
Boston, MASSACHUSETTS 








Cases and Studies 


CHRISTIAN BURIAL PROBLEMS * 


The following summary is based upon reports from various Amer- 
ican Dioceses. It is not intended as a canonical commentary on the 
varied problems of Christian Burial, but as an index of the more 
common problems and of the solutions supplied by common law, 
statute or custom. 


A. ProBLEMsS RELATING TO THE DENIAL OF CHRISTIAN BURIAL 


1. Suicides (Considered a major problem, occasioning frequent re- 
course to the Chancery Office, in 72% of the dioceses consulted.) 

Canon 1240, § 1, n. 3°: “ Ecclesiastica sepultura privantur, nisi 
ante mortem aliqua dederint poenitentiae signa, qui se ipsi occi- 
derint deliberato consilio.” 

Common practice: Christian Burial afforded to suicide in over 
85% of the dioceses consulted, on the basis of the common presump- 
tion that the suicide was mentally unbalanced. Only a few dioceses 
require recourse to the Chancery Office (12% of the dioceses report- 
ing). Permission generally given. 

Exceptions: One diocese allows Christian Burial only if there is 
positive indication of an unbalanced mind. Another allows Chris- 
tian Burial if the person is known to have been insane prior to the 
suicide, or if the coroner gives a verdict of temporary insanity. A 
few require evidence of some emotional crisis or illness prior to the 
suicide; Christian Burial is refused in all other cases. One diocese 
generally allows Christian Burial, with a low Mass, “ but ‘ advertis- 
ing’ of the funeral ceremonies forbidden except as ‘ funeral pri- 
vate.’ ” 


* Prepared for discussion at the Eastern Regional meeting of The Canon 
Law Society of America, New York, May 14, 1959. The information on which 
the summary is based was very generously supplied by the chancery offices of 
97 American dioceses. 


498 














CASES AND STUDIES 499 


It is to be noted that although only 12% of the dioceses consulted 
require that the parish priest have recourse to the Chancery in the 
case of suicides, 72% report that these cases are frequently referred 
to the diocesan authorities. 


2. Catholics, invalidly married, who have reared their offspring 
in the faith, attended Mass regularly, but died without the sacra- 
ments and without any sign of repentence. (80% of the dioceses 
reporting indicate that these cases occasion frequent pleas for Chris- 
tian Burial.) 

Most of these in whose behalf pleas are made were unable to 
validate their marriages because of a ligamen. The problem at 
hand is not whether Christian Burial may or may not be allowed, 
Canon 1240, §1, n. 6, prevailing, but whether some token service 
may be allowed (e.g., prayers at the funeral parlor or at the grave) 
with burial in consecrated ground. 

Common practice: According to the responses received, in 52% of 
the dioceses polled non-liturgical prayers at the parlor or at the 
grave, with burial in consecrated ground, are permitted. In 30% of 
the dioceses, the non-liturgical prayers are allowed at the funeral 
parlor, but burial in consecrated ground is forbidden. The remain- 
der indicate either no common policy or a general refusal of such 
requests. (It is to be noted that the same statistics do not prevail 
in those cases involving Catholics who after attempting marriage 
outside the Church have had no further contact with the Church 
and have not reared their offspring in the Faith.) 


3. Lapsed or negligent Catholics who, for a considerable period, 
have not attended Sunday Mass or made their Easter duty. (60% 
of the dioceses indicate frequent problems relating to Catholics in 
this category.) 

“ Ecclesiastica sepultura privantur, nisi ante mortem aliqua de- 
derint poenitentiae signa, alii peccatores publici et manifesti.” The 
problem confronting the pastor or Chancery is whether these lapsed 
or negligent Catholics, who have not given sign of repentance or re- 
ceived the Sacraments before death, are to be judged public and 
manifest sinners and denied Christian Burial under the canon. 


Common practice: 65% of the dioceses reporting indicate that by 
diocesan directive or custom the continued neglect of Mass and the 
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Sacraments, even though the neglect and the responsibility of the 
delinquent Catholic are common knowledge, are not considered suf- 
ficient cause for the denial of Christian Burial. Many indicate, 
however, that other circumstances, e.g., an obvious contempt for the 
Church or the danger of scandal, will require the denial of Christian 
Burial. Approximately 20% advise that the long absence from Sun- 
day Mass and the neglect of the Easter duty (some statutes stipu- 
late five years), when the neglect is well known and the responsi- 
bility of the negligent Catholic is public knowledge, usually mean 
the denial of Christian Burial in their dioceses, on the ground that 
the delinquent Catholic must be considered a public and manifest 
sinner in the sense of canon 1240, §1, n. 6. The remaining 15% 
indicate that there is no common “ policy ” or approach to the prob- 
lem, and a few state that the policy in “ national ” parishes is to be 
strict, while the priests in the territorial parishes are inclined to be 
lenient. It would appear that while the canon stipulates that “ pub- 
lic and manifest sinners, who die without repentence, are to be 
denied Christian Burial,” in most dioceses there must be the com- 
mission of some grave and unrepented crime in order that the pen- 
alty be enforced. 


4. Consorts in invalid marriages who have been admitted to the 
sacraments with permission to live as brother and sister. 


A surprising number (8% of the dioceses polled) report a grow- 
ing problem in those cases involving those who have been afforded 
the so-called “ Brother-Sister” arrangement. None of these dio- 
ceses appears to have evolved a modus agendi in these cases. In 
cases where the invalidity of the marriage was not common knowl- 
edge, and the Catholic received the sacraments in his or her own 
parish church, no problem arises. In many instances, however, the 
permission to live as brother and sister and to receive the sacra- 
ments has been given with the stipulation that the sacraments be 
received elsewhere to avoid the danger of scandal. In some dio- 
ceses, Christian Burial is then denied, lest there be another cause of 
scandal; others give first consideration to the right of the deceased. 
Here, it would seem, the danger of scandal is very real, and special 
attention should be given each individual case. 
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B. PRoBLEMS RELATING TO CEMETERIES 


1. Burial of Non-Catholics in consecrated ground. (Problem 
common to most of the dioceses reporting.) 


With the increase in mixed marriages, Chancery Offices are re- 
ceiving more and more requests for permission to bury the non- 
Catholic spouse in a Catholic cemetery in order that both consorts 
and their offspring can share a common plot. 


Common practice: In approximately 60% of the dioceses, the 
non-Catholic partner in a mixed marriage can be buried in conse- 
crated ground, provided the non-Catholic has been faithful to the 
pre-nuptial promises and no non-Catholic religious services will be 
held at the grave. 

One-fifth of the dioceses reporting indicate that the interment of 
a non-Catholic in consecrated ground is never allowed even in the 
circumstances already described. In the remaining dioceses (20%), 
special provision is made for the case at hand. Lots are set aside, 
in an unconsecrated section, for those involved in mixed marriages. 
The grave of the Catholic spouse is blessed at the time of burial. 
Two dioceses indicate that because of the great number of mixed 
marriages, their cemeteries are never consecrated, but the individ- 
ual graves of Catholics are blessed when the bodies are interred. 





2. Burial of Catholics in non-sectarian or “memorial” ceme- 
teries. (Also reported as a common problem.) 


Many parishes and even some dioceses do not have their own 
cemeteries. The others are confronted with multiple problems be- 
cause of the growing popularity of the “ memorial ” cemeteries, be- 
cause of the desire of a convert to the Faith to be buried with mem- 
bers of his family, and because provision is often made for the 
burial of the Catholic partner in a mixed marriage in a non- 
sectarian or even a Protestant cemetery. 

Common practice: All the dioceses which have their own ceme- 
teries properly require the burial of Catholics in their own ceme- 
teries, with the following exceptions and allowances: Approximately 
two-thirds of the dioceses permit the burial of a Catholic in a pub- 
lic or non-sectarian cemetery if the Catholic is a convert or a 
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partner to a mixed marriage and there is already available a family 
plot for his or her interment. Most of the dioceses (with only two 
possible exceptions) allow the burial of Catholics in public ceme- 
teries if their family plots were purchased prior to the establish- 
ment of a Catholic cemetery within reasonable distance. There is 
no record that any diocese allows the purchase of lots in “ memo- 
rial ” cemeteries if a Catholic cemetery is available. 


C. PROBLEM RELATING TO PRAYERS AT FUNERAL PARLOR OR GRAVE 
FoR NON-CATHOLIC OF FOR CATHOLIC WHO IS 
DENIED CHRISTIAN BURIAL. 


More by growing custom than by statute or diocesan directive, 
Catholic priests are offering non-liturgical prayers at the funeral 
parlor and/or the grave for non-Catholics (e.g., for the non-Catholic 
spouse in a mixed marriage) and for Catholics who do not merit 
Christian Burial. The practice is common in more than half of the 
dioceses which supplied the data requested for survey. Only a few 
dioceses expressly forbid this practice. In the case of non-Catholics 
the practice is prompted by the requests of Catholic relatives or 
friends of the deceased; in the case of the delinquent Catholic who 
has been denied Christian Burial it is also a means of removing the 
danger that a minister will be called upon to provide a Protestant 
service on the occasion of the funeral. (“Prayers for Non- 
Liturgical Funeral Service ”’ now available in booklet form from 
The Priest, Huntington, Ind.) 


Vincent A. TatarczvuK, J.C.D. 
PorTLAND, MAINE 
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THE 6-6 PROGRAM FOR SEMINARY TRAINING 


A question has been asked concerning the canonical merits of the 
traditional 6-6 year and the 4-4-4 year program for seminary train- 
ing, because “there seems to be confusion on the part of a good 
many whether or not the 4-4-4 year program is canonical.” 


Common Practice 


Apparently many think that when the Holy See speaks of the 
minor seminary, it means that there must be a six-year program in 
the same building, and when it speaks of a major seminary, it means 
another six-year program (two years of philosophy and four years 
of theology) in the same building. 

This concept of the seminary program is explained by the pre- 
vailing organization of the diocesan seminaries in the United States. 
The following reports give a picture of conditions at various times 
during the last ten years: 

1950—Out of 58 minor seminaries, 40 had a 6-6 program." 

1953—56 diocesan seminaries, that is, 52.4 percent, were organ- 
ized on the six-year basis.” 

1958—Out of 95% of the total number of seminaries in the coun- 
try, approximately 101 had the 6-6 program, and 63 had the 4-4-4 
program.’ 

1959—Among diocesan seminaries, 42 have the 6-6 program, and 
20 have the 4-4-4 program.* 

The more common practice, therefore, is to unite the years of 
philosophy with those of theology into a major seminiary, thus in 
this country separating the lower from the upper division of the 
traditional four-year college. In his study of the minor seminary, 





1 Fillion, “ The Minor Seminary, its Meaning and Organization,” The Organ- 
ization and Administration of the Minor Seminary, edited by Deferrari, Wash- 
ington, D. C.: The Catholic University of America Press, 1951, p. 3. 


2Barry, “The Minor Seminary Library: An Appreciation and Survey,” 
Latin and English Syllabi in the Minor Seminary, edited by Deferrari, Wash- 
ington, D. C.: The Catholic University of America Press, 1953, p. 68. 


3 NCEA, Seminary Department Report, unpublished. 


4The Official Guide to Catholic Educational Institutions in the United 
States, New York: Catholic Institutional Directory Co., 1959. 
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Fillion adds that this common practice “ is founded in Canon Law 
(Canon 1354, § 2).”5 

This practice and the opinion of those who believe it to be 
founded in Canon Law are not without foundation. The most obvi- 
ous and acceptable explanation is the decrees of the III Plenary 
Council of Baltimore, according to which “ in all seminaries of boys, 
including the so-called preparatory seminaries, the course of studies 
shall be no less than six years.” Furthermore, “ in all major semi- 
naries the course of studies will consist of no less than six years, 
two of philosophy and four of theology.” ® However, the acceptance 
of the two decrees as a total explanation of the case would be an 
oversimplification of the problem under discussion. No one will 
question the need of a minimum program of four years of theology, 
two of philosophy, and six of humanities. Here the point is whether 
each six-year course has to be in one house and under one adminis- 
tration, and whether a different arrangement, like the 4-4-4 pro- 
gram, could be introduced in accordance with the law. 

Actually the basic problem is not the 6-6 program; it goes be- 
yond that. If there can be only one major and one minor seminary 
in a diocese, and all the humanities have to be studied in that one 
minor seminary, and philosophy and theology in that major semi- 
nary, there would be no other alternative but to follow the 6-6 pro- 
gram. Canon 1354, § 2, would seem to support this narrow inter- 
preptation, for it says: “ Measures are to be taken especially in 
larger dioceses to establish two seminaries; that is, a minor semi- 
nary for the education of boys in the knowledge of letters and a 
major seminary for students of philosophy and theology.” 7 

The issue must be decided on what the Councils of Baltimore and 
the Code of Canon Law prescribe concerning the possible number of 
seminaries in a diocese. 

The III Plenary Council (1884) limited itself on the matter under 
discussion to renewing the provisions of the II Plenary Council; ® 
therefore one must refer to the latter. The prescriptions of the II 
Plenary Council contain the following norms: 


5 Op. cit., p. 3. 


6 Acta et Decreta Concilit Plenarii Baltimorensis Tertii (1884), Baltimore, 
1886, nn. 145 and 166. 


7 Translation in Abbo-Hannan, The Sacred Canons, St. Louis: Herder, 1952, 
II, 587. 


8 Cf. Acta, nn. 139 and 155. 
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(1) A wish is expressed that every diocese shall have a major 
seminary; a command is given that at least each province will have 
a Major seminary. 

(2) Besides the major seminary, it is strongly desired that a so- 
called preparatory seminary be established in each diocese. If this 
be impossible, all the available means must be used to establish a 
minor seminary for each province. 

(3) In the preparatory seminary the secular letters and sciences 
are to be taught; in the major seminary, only theology and sacred 
sciences.® 

A comparison with the Code of Canon Law shows that the provi- 
sions of the Council of Baltimore do not go beyond the common law. 
Canon 1354, § 1, imposes on all dioceses the obligation of having one 
seminary, if it be possible at all; this is more than decree n. 174 pro- 
vides. The desire expressed in decree n. 175 that a minor seminary 
be established in every diocese is even more strongly recommended 
in canon 1354, § 2. The establishment of interprovincial seminaries, 
mentioned by the decrees of the Council, is now reserved exclu- 
sively to the Holy See.?° 

Therefore, since none of these decrees of the Councils of Balti- 
more contains prescriptions beyond the common law, it can be said 
that the common law is the only law. All the provisions of the 
Councils must be interpreted according to the mind of the Code of 
Canon Law. 


The Minor and Major Seminaries 


Canonists maintain that the distinction made by canon 1354, § 2, 
between the major and the minor seminary derives from the decrees 
of the Council of Trent.1! Besides, the Council of Trent gave 
bishops the authority to divide the students in the seminary into as 
many classes as they thought proper; and at least in the larger dio- 
ceses they could establish many seminaries, if they wished.!2 Al- 


9 Concilii Plenarii Baltimorensis II Acta et Decreta, Baltimore, 1868, nn. 174 
and 175. 
10 Canon 1354, § 3. 


11 Blat, Commentarium Tezxtus CI.C., Vol. III, 2. ed., Rome, 1934, p. 325. 
Cf. Pius IX, Encyclical Letter Nostis et Nobiscum, December 8, 1849—Fontes, 
n. 508; Leo XIII, Encyclical Letter Depuis le jour, September 8, 1899—Fontes, 
n. 642, n. 8. 


12 Langasco, De Institutione Clericorum, Vatican Press, 1936, p. 94. 
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though Blat views canon 1354, § 2, as a limitation of the powers 
given to bishops by the Council of Trent to establish one or many 
seminaries in their dioceses,!* from the silence of the Code one can 
argue that bishops still have the faculty. Therefore in very large 
dioceses where the number of students is very great, not only two, 
but three or more seminaries may be established."* 

From the letter of canon 1354, § 2, one might be inclined to think 
that philosophy must be studied in the major seminary. Perhaps 
this is not necessarily so. De Meester affirms that “in our country 
[Belgium] the distinction between the major and the minor semi- 
nary is retained, but the study of philosophy is completed in the 
minor seminary.” ?5 The Latin American Plenary Council held in 
Rome in 1889 left to the prudent judgment of the Bishop the com- 
pletion of the study of philosophy in the minor seminary.4® The 
provision of the Latin American Plenary Council deserves attention 
because it was enacted under Pope Leo XIII and in the city of 
Rome, about the time when the Roman Pontiff wrote his Apostolic 
Letter Quae mari sinico (September 17, 1902). In this letter he ad- 
vises that the younger men or adolescents who study humanities 
should live in a different building from that occupied by the older 
students who, having completed the study of humanities, dedicate 
themselves to the study of philosophy and theology." 

Of more recent origin, and therefore of greater interest, especially 
since it appeared after the promulgation of the Code of Canon 
Law, is the questionnaire prepared by the S. C. of Seminaries and 
Universities (February 2, 1924) for the triennial report on semi- 
naries. Question No. 1 reads: “... whether there is a distinct minor 
and major seminary (c. 1354, §2) or at least due precautions are 
used to train separately the younger and the older boys, with a dis- 
cipline adapted to their age.”2® De Meester, who published his 


13 Op. cit., p. 325. 


14 Cappello, Summa Iuris Canonici, Vol. II, Rome, 1930, p. 381; Langasco, 
op. cit., p. 133. 

15 Juris Canonici et Juris Canonico-Civilis Compendium, nova ed., Tournai: 
Desclée, 1926, Vol. III, pars prima, p. 211. Cf. Vermeersch-Creusen, Epitome 
Turis Canonici, Mechlin: Dessain, 5. ed., 1934, II, 476; Cappello, op. cit., p. 378, 
note 1, where he states that this terminology is inaccurate. 


16 Acta et Decreta Concilii Plenarti Americae Latinae, Rome, 1902, n. 609. 
17 Enchiridion Clericorum, Vatican Press, 1938, n. 616. 
18 AAS, XVII (1925), 548. 
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commentary the following year, 1926, could well say that he did not 
consider it a requisite of the law that the students of the minor and 
major seminary be housed in different buildings.?® 

It is not, therefore, without reason that Langasco and Coronata 
conclude that canon 1354, § 2, “ certainly does not impose a strict 
obligation.” 2° Their main argument is taken from the wording of 
the canon, which reads: “ curandum est.”*1 Nevertheless a com- 
parison between the more recent documents of the Holy See and 
those prior to the Code suggests more than a mere counsel. 

The meaning of canon 1354, § 2, is made quite clear by the state- 
ment of the S.C. of Seminaries and Universities, referring to this 
canon and paragraph, that “ the same thing had already been rec- 
ommended by the S. Consistorial Congregation in its letter of July 
16, 1912.”22 According to this letter, “ it would be most commend- 
able, not to say necessary, to separate in the seminary the older 
students from the small (piccoli) ones, and wherever possible to 
have two establishments. This plan has been adopted recently 
where some centralization was introduced, bringing to an interdio- 
cesan seminary all the students of theology, and sometimes also the 
students of philosophy, of several dioceses. The other seminarians 
remained in their own diocesan seminary.” The reason given was 
“that it is not convenient or beneficial to use one discipline, the 
same sermons, instructions and practices of piety, and the identical 
public reading for young men 12 or 1f years of age who are still in- 
tellectually immature and uncertain of their future, and for the 
older ones with minds approaching full development and with a goal 
well defined in their hearts.” 8 


19 Op. cit., p. 211. 


20 Op. cit., p. 133; Institutiones Iuris Canonict, De Rebus, Romae: Marietti, 
1939, p. 279. 


21 Cf. Laver, Index Verborum CI.C., Vatican Press, 1941, v. curandum, for 
canons where the term is used. The context in those canons indicates that the 
term “ curandum” does not impose a strict obligation. 


22 L’Ordinamento dei Seminari da S. Pio X a Pio XII, Vatican City, 1958, 
p. 103. 


23 Enchiridion. Clericorum, n. 864. 


508 THE JURIST 


Canonical Criteria 


Although from the content of canon 1354, § 2, one might be in- 
clined to believe that there is only one criterion of division of semi- 
naries, namely, the study of humanities and the study of philosophy 
and theology, it is certain that other reasons also moved the legis- 
lator to urge the separation of different classes of students, a sepa- 
ration which constitutes the basis for difference of seminaries.** 
Speaking of the two years of philosophy (c. 1365), L’Ordina- 
mento (1956) further states: “The Code legislates for the entire 
world and without limitations of time, and looks above all to the 
substance of things, offering a minimum program as to the subject 
matter and duration of studies, omitting what is naturally under- 
stood or what is less essential.25 As Blat says, the Council of Trent 
“divided [the seminaries] according to the number of students, 
their age and their progress in ecclesiastical studies.”°* Ver- 
meersch-Creusen sum it up by saying that “ separation according to 
the studies and age of the students is desirable from the viewpoint 
both of academic progress and moral training.” 7 

The writer believes that there are at least three guiding principles 
or criteria which can be safely used in the interpretation of canon 
1354, § 2, and in its practical application: (1) abundant opportuni- 
ties to promote and gather vocations; (2) unity of training; and 
(3) a culture befitting the people and the status of the clergy in the 
respective countries. 

For the purpose of giving greater facilities to young men who feel 
the call to the diocesan priesthood in the various parts of very large 
dioceses, several minor seminaries would possibly be useful. In 
practice, there are many dioceses in the world with several minor 
seminaries.2® On the other hand, there is a minimum requirement 
in the Code of Canon Law: “ All are bound to live in the seminary 
at least during the entire course of sacred theology, unless the Ordi- 
nary dispenses from this rule in particular cases and for grave rea- 


24 Cf. Ordinamento det Seminari, S. C. of Seminaries and Universities, April 
26, 1920, in Monitore Ecclesiastico, XX XIII (1921), 146; Decree of the S.C. of 
Seminaries and Universities, February 2, 1924, in Periodica, XIII (1925), 187. 


25 P. 117. 
26 Op. cit., p. 325. 
27 Op. cit., p. 478. 


28 Langasco, op. cit., p. 133, note 8. 
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sons.” 2® And thus it happens that in some countries or regions 
there are no true minor seminaries.*° 

The unity of training is more surely guaranteed by one minor and 
one major seminary in the diocese. But, especially in the smaller 
dioceses, it is not rare to have one seminary only in which all the 
students are received, even those pursuing the preparatory course.*! 
In such seminaries there must be, according to the mind of the legis- 
lator, several sections completely separate from one another, corre- 
sponding to the major and minor seminaries, and the preparatory 
school.®? 

The third criterion, a more variable factor in the organization of 
seminaries, is the program of studies generally accepted in the coun- 
try as an indication of adequate culture. This program cannot af- 
fect the theological course, but has particular importance in the 
course of humanities, and can influence the distribution of the vari- 
ous parts of philosophy and its auxiliary subjects. Canon 1364, § 3, 
states that “in other branches of study [besides religion and Latin 
and the vernacular languages] such training shall be given as befits 
the general culture of the people and the status of the clergy in the 
place where they are to exercise the ministry.” Pius XII insisted 
on this point when he wrote, “ in the first place, We desire that the 
literary and scientific education of future priests should at least not 
be inferior to that of laymen who take similar courses of study.” ** 


Present Jurisprudence 


The interpretation of canon 1354, § 2, given here is in complete 
accord with the current practice and written norms of the Holy See. 
They not only allow, but seem to encourage a distribution of the 
seminary program which would be in harmony with the 4-4-4 pro- 
gram. The unbreakable block of a two-year philosophy course un- 
related to the higher liberal arts curriculum is not an absolute rule. 
The changes introduced in the European civil programs of studies 


29 Canon 972, $1. 

30 Cf. Elenchus Seminariorum, Rome, 1934. 

31 Cf. Elenchus Seminariorum, p. 144. 

32 Langasco, op. cit., p. 134; Cappello, op. cit., p. 381. Cf. Fontes, n. 4903. 


33 Menti Nostrae, Grail Publication, p. 44. Cf. the Apostolic Constitution 
Sedes Sapientiae, Washington, D. C.: The Catholic University of America, 
1957, no. 30 of the doctrinal part. 
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have made necessary a revision of that part of the seminary 
program. 

The Ordinamento degli Studi for the Regional Pontifical Semi- 
naries in Italy, dated November 4, 1956, indicates that in 1951 a 
special study was being made to find the best philosophy college 
plan. The Rector of the Gregorian University, who had been com- 
missioned to unify the suggestions submitted on the project, recom- 
mended three possible ways of reform: plan no. 1, a two-year liter- 
ary scientific course and a two-year philosophy course; plan no. 2, a 
four-year philosophy college course: the various literary, scientific 
and philosophical subjects to be distributed throughout the four 
years; plan no. 3, a three-year classics-philosophy course of college 
level, and one-year course exclusively of philosophy.** 

The S.C. of Seminaries and Universities as well as most of the 
ordinaries of Italy preferred plan no. 3 as the more efficient. Plan 
no. 1 corresponds to the common American practice and is like the 
6-6 program; plan no. 2 would fit perfectly into the 4-4-4 program; 
plan no. 3 can easily be adapted to the general pattern of the 4-4-4 
program. It is particularly significant that plan no. 3 was intro- 
duced in all the regional seminaries of Italy on November 5, 1951. 
The ordinaries were left free to introduce it, if they wished, in their 
own diocesan seminaries. In practice, many dioceses have intro- 
duced it.®® 

In this reform, the 8.C. of Seminaries and Universities has never 
shown an intention to change the common law, something that 
would be beyond its powers. On the contrary, it expressly stated 
that by this reform at least the substance of the prescriptions of the 
Code on the two-year course of philosophy is observed.2* A glance 
at the Apostolic Constitution Sedes Sapientiae, art. 44, would also 
reveal a possible similar trend in the legislation for religious semi- 
naries. This point is taken up by the writer in the extensive com- 
mentary he is preparing on the Apostolic Constitution Sedes 
Sapientiae. 

Finally, according to the S.C. of Seminaries and Universities, the 
lower lycée (fourth and fifth year of the five-year program of Euro- 
pean secondary education) has been added to some of the regional 


34 L’Ordinamento (1958), p. 167. 
35 L’Ordinamento, p. 168. 
86 L’Ordinamento, p. 168. 
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major seminaries in Italy, while they wait for another location to be 
made available. The purpose of this arrangement is to give the 
students a better training during that period of transition in their 
development.** 


Conclusions 


(1) Since the provisions of the Councils of Baltimore are se- 
cundum legem, only the common law need be considered. 

(2) Canon 1354, § 2, does not impose a strict obligation. 

(3) It is not against the common law to have more than one 
minor, and even possibly more than one major seminary in- very 
large dioceses, when necessary. 

(4) The common law does not require a 6-6 program; other ar- 
rangements are possible within the law. In other words, the divi- 
sion between major and minor seminaries is not necessarily made at 
the traditional point, before the philosophy years. 

(5) It would be according to the prescriptions of common law 
and the mind of the Church to have three seminaries in the diocese: 
the minor seminary with a program of high school level, a college 
with the upper division of humanities and philosophy, and a 
theologate. 

(6) Although no permission from the Holy See would be neces- 
sary to house the students of the last two years of humanities with 
the students of the two-year philosophy course, it seems that to 
adopt plan no. 2 or 3 of L’Ordinamento (1956), permission from the 
Holy See would be needed.*® 

Basix Frison, C.M.F. 


CLARETIAN House or STupIES 
WasuinerTon, D. C. 


37 L’Ordinamento, p. 191. 
38 Cf. Apostolic Constitution Sedes Sapientiae, art. 44, $$ 1, 3. 





Berrees and Berisinns 


CANONICAL 


VERNACULAR LESSONS DURING HOLY WEEK 


As President of the Fulda Conference of Bishops, His Eminence, 
Cardinal Frings, Archbishop of Cologne, presented to the Holy 
Father the unanimous request of the prelates belonging to the con- 
ference for permission to replace the Latin liturgical lessons with 
German translations on the principal days of Holy Week. The fol- 
lowing is a translation of the petition: 


Since in the Mass of the Second Sunday of Passiontide or Palm Sunday, 
in the solemn Liturgical Actio of the Lord’s passion and death on Good 
Friday, and in the Paschal Vigil, by reason of the length of the text of 
the lessons, principally the so-called prophecies and the Gospels of the 
Lord’s passion, it is not expedient to chant these lessons first in Latin and 
then to proclaim them in the vernacular tongue, it is humbly asked that 
an indult be granted to the same Prelates [belonging to the Fulda Con- 
ference], as an experiment, so that it will be lawful for the celebrating 
priests themselves or the ministers of the liturgical services mentioned to 
proclaim the texts in question directly or immediately in the vernacular 
language, lest the faithful be deprived of the understanding of the word of 
the Lord by which they are fed, particularly on the days when the great- 
est Mystery of Redemption is celebrated. 


The petition was granted by Pope John XXIII on March 9, 1959, 
in these words: “ Pro gratia ad experimentum, ad annum.” 


* * * * * 


DEVOTION TO THE DIVINE MERCY 


On March 6, 1959, the Hoiy Office issued a notice prohibiting the 
spread of images and writings in connection with the devotion to 
the Divine Mercy, in the form proposed by Sister Faustina Ko- 
walski of the Institute of our Lady of Mercy. Sister Faustina died 
near Cracow in 1938. 
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PRO-COMMUNIST VOTES 


The Holy Office was asked whether Catholics may lawfully vote 
for parties or candidates associated with Communists or favorable 
to the Communists in their way of acting, even though these parties 
or candidates do not espouse principles opposed to Catholic doctrine 
and even may have the name Christian. On April 4, 1959, with the 
approval and at the command of Pope John XXIII, the Holy Office 
published a negative reply, in accordance with its decree of July 1, 
1949. 


* * * * * 


PROHIBITED BOOKS 


In AAS of June 22, 1959, a decree of the Holy Office dated June 
17, 1958, was published, by which the following books of Henri 
Duméry were prohibited and inserted in the Index: 


1. Philosophie de la religion (2 vols., Paris: Presses Universi- 
taires de France, 1957). 

2. Critique et Religion (Paris: Sedes, 1957). 

3. Le probléme de Dieu en philosophie de la religion (Bruges: 
Desclée de Brouwer, 1957). 

4. La Foi n’est pas un cri (Tournai: Casternon, 1957). 


FREDERICK R. McManus 


* * * * * 


CIVIL 


BOARD AND ROOM NOT TAXABLE 


On May 21, 1959, the Internal Revenue Department issued a regu- 
lation that the rental value of premises furnished by an employer 
for his benefit is not taxable as income. This followed the decision 
of Boykin v. Conn. 260 F2d 249 in the U. S. Court of Appeals for 
the Eighth Circuit. TIR-158. 


* * * * * 


INSANITY 


The New Jersey Supreme Court has adhered to the M’Naghten 
or right-wrong test, rather than adopt the Durham test in 214 F2d 
862. The court held that the Durham test was not an improve- 
ment over the older rule. State v. Lucas, decided June 1, 1959. 

* 


* * 





- . 
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SUNDAY LAWS 

The Massachusetts statute forbidding certain types of stores, 
including the plaintiff’s supermarket, has been held a denial of re- 
ligious freedom, of property without due process, and of equal pro- 
tection of the laws. The court held that the statute discriminates 
and punishes Christian sects, Orthodox, and Jews who observe Sat- 
urday as the Sabbath. Crown Kosher Supermarket of Mass., Inc. 
v. Gallagher, U.S. D.C. Mass. Decided May 18, 1959. 


- * * * * 
LIBEL AND SLANDER 


The Superior Court of Pennsylvania has adopted the position of 
the Restatement of Torts on the law of libel and slander. The 
slander in this case was by action without words. The court sus- 
tained the position that words were not necessary. Bennett v. 
Norban, decided May 28, 1959. 


* * * * x 
PROXY MARRIAGE 


The legality of marriage is to be determined by the law of the 
place of marriage, unless such law violates public policy. Since 
Italian law provides for proxy marriage, the New York courts will 
approve of the marriage of one of their citizens to an Italian citizen 
where the marriage took place in Italy. In re Valente, N. Y. Surro- 
gate Court, King’s County, decided June 5, 1959. 


* . * * + 
RELIGIOUS FREEDOM 


In the decree of divorce the wife was given custody of the chil- 
dren but was forbidden to hold meetings of the Jehovah Witnesses 
in the jointly owned home. The husband objected to his children 
being raised in this faith. The court held that the divorce decree 
could not infringe on the religious freedom of the wife. W. Va. Sup. 
Ct. App., Bond v. Bond, June 2, 1959. 


* * * * * 


TAX EXEMPTION 


The Pennsylvania Superior Court has upheld the tax exemption 
of an empty lot used for parking facilities for a church. The court 
held such facilities were “ necessary ” under the statute. Second 
Church of Christ Scientist of Philadelphia v. Philadelphia, June 10, 
1959. 


Joun J. McGratTu 

















Bonk Reviews 


THE BINDING FORCE OF CIVIL LAWS by Matthew Herron. 
Paterson, N. J.: St. Anthony Guild Press, 1958. Pp. x-117. 


All canon lawyers are interested in the centuries-old problem 
concerning the possible existence of Merely Penal Laws, a question 
which has produced two diametrically opposed schools of thought. 
Those who deny their possibility teach that every penal law gives 
rise to a twofold obligation: one in conscience (coram Deo) and in 
the external forum (coram societate) to perform or omit a certain 
action, and another binding violators of the law to submit not only 
in conscience but also civilly to the penalty imposed. On the other 
hand, those who affirm their possibility propose that one can con- 
ceive of a penal law which would be so constructed as not to bind 
its subjects to do or omit something coram Deo and coram societate, 
while actually obliging them before God and society to undergo the 
penalty when and if they violate the law. 

In this book, Father Herron clearly takes sides with those who 
deny the possibility of such a legal concept. Throughout his entire 
work he has attempted “to show that those who deny the Merely 
Penal Law theory defend the stronger and more probable opinion.” 
The presentation of this thesis is clear, simple and concise. The 
book itself is quite readable and should afford the student of law a 
keen insight into the complexity of this highly controverted issue. 

The present volume appears to be a second edition of a thesis pre- 
sented some years ago by the author to the Angelico in Rome in par- 
tial fulfillment of the requirements for the degree of Doctor in 
Sacred Theology. The work was originally published in 1952 by 
the Brower Press in North Miami, Florida. 

Since the author is presenting a second edition of his doctoral dis- 
sertation, it is indeed unfortunate that he did not bring it up to date 
at least from the bibliographical point of view. It is quite surpris- 
ing to find that the bibliography of a book on the subject of Merely 
Penal Laws printed in 1958 completely overlooks such articles as 
those written by F. McGarrigle (American Ecclesiastical Review, 
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CXXVII [1952], 426 ss.), J. Connery (AER, CXXIX [1953], 244 
ss.), Seelhammer (Trierer theologische Zeitschrift, LXV [1956], 
159 ss.), and E. Dunn (Theological Studies, XVIII [1957], 41 ss.). 
It is strange too that no reference is made to the discussion of 
Merely Penal Laws which took place in 1955 at the tenth annual 
convention of the Catholic Theological Society of America and 
which was published in their Proceedings of that year. 

Despite the fact that the book is not completely up to date, it 
does present a practical and sound discussion of the problem. It 
should be of considerable value to anyone who wishes a well-ordered 
treatment on the possible existence of Merely Penal Laws. 


JAMES A. O’DONOHOE 
2 * a aa & 


LE REGIME PAROISSIAL DES DIOCESES DE RITE LATIN 
DE L’INDE DES ORIGINES (XVI* SIECLE) A NOS JOURS 
by Fortunato Coutinho. Louvain: Editions Nauwelaerts, 1958. 
Pp. xxxvi-306. FB 350. 


The Catholic Church in India is composed of three groups of 
faithful clearly distinct by reason of their origin, their institutional 
organization, and the type of jurisdiction to which they are sub- 
jected. The oldest group includes the churches of the Eastern rite 
in Malabar and is subject to the jurisdiction of the Sacred Congre- 
gation for the Oriental Church. The second group includes the 
churches of the Latin rite that were established, from the sixteenth 
century, by missionaries of the Padroado or patronage, sent by the 
Portuguese kings. Today it is comprised of priests and faithful of 
the archdiocese of Goa and is under the jurisdiction of the S. C. 
of the Council. The third group includes the churches of the Latin 
rite established since the middle of the seventeenth century by mis- 
sionaries sent by the Holy See. This group, the most numerous, is 
subject to the S. C. for the Propagation of the Faith. 

This volume, ably written by Father Coutinho, a Goanese priest 
of the diocese of Bangalore, has for its aim the presentation of the 
parochial regime in the Latin dioceses of India, whether erected by 
the missionaries sent by Lisbon or those sent by Rome, as well as 
the tracing of the main lines in the history and development of the 
parish. 

The parochial organization of the two groups differs considerably. 
The missionaries of the Padroado organized their parishes almost 
immediately and, in so doing, they copied exactly the form and 























BOOK REVIEWS 517 


methods then common in Western Europe. The Latin parishes of 
the other group became such only after the promulgation of the 
Code. 

The organization of the parishes of the Padroado is treated in the 
first part of the volume; the organization of the parishes subject to 
Propaganda in the second. Each part consists of four chapters dis- 
cussing (1) the churches in India and the Portuguese patronage or 
the Congregation for the Propagation of the Faith; (2) the estab- 
lishment of parishes; (3) the clergy charged with the care of souls 
(pastors, both secular and religious, and assistant pastors) ; (4) the 
economic aspect of the parishes. Each chapter has a substantive 
and an historical section. When necessary, the differences between 
the organization of parishes in India and the general regulations of 
the Code are adequately indicated. 

The history and the arrangement of the royal patronage in India 
make particularly interesting reading. Some of the lessons derived 
from it are still valid and useful today. One grows rather impatient 
at times with lay intervention in Church affairs—an element essen- 
tial in every kind of patronage; hence, with the intervention of 
Portuguese kings in ecclesiastical matters of India. In the Padroado 
territory, the kings had received from the Holy See the privilege of 
presenting candidates for appointment to all churches and ecclesi- 
astical benefices. Most of the missionaries to be sent to India 
(under the Padroado) were to be Portuguese. The few non-Portu- 
guese who were tolerated had to stop in Lisbon en route to their 
destination, in order to learn the Portuguese language and to take 
an oath of allegiance to the patron-monarch. The patron-king, 
although obliged to provide for the maintenance of the churches his 
missionaries established, never dreamed of sending the necessary 
funds from the mother country. These had to be obtained in loco, 
and so they were, by means often despotic and at times downright 
dishonest. 

Even the Padroado, however, had undeniable merits. From the 
beginning the Portuguese authorities and clergy showed an earnest 
concern for the formation of a native clergy. Thus in 1541, about 
thirty years after the conquest of India, a seminary was opened in 
Goa for the training of indigenous candidates to the priesthood, and 
soon a numerous and capable Goanese clergy began to work along- 
side the Portuguese missionaries. Father Coutinho justly remarks 
that one of the greatest merits of Portugal was a colonial policy 
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consistently opposed to any racial segregation, even to the point of 
encouraging intermarraige between Europeans and Indians. Of 
course, this policy had the blessing of the missionaries of the Pa- 
droado. Another merit of the patronage was its having made the 
neophytes aware of their obligation to support their churches and 
clergy. The consequence was the establishment of parishes eco- 
nomically independent and self-sufficient. As with all human insti- 
tutions, bound to times and conditions, the day came when the 
patronage lost its usefulness. Then the Portuguese kings’ insistence 
on their privileges and prerogatives was lamentable. Not only did 
they cling jealously to a mission they could no longer fulfill, but 
they also placed grave obstacles to the work of Christianization 
that missionaries of other nations were able and willing to perform. 

As to the churches established by the missionaries sent directly 
by Rome, Father Coutinho points out that the religious situation in 
India interested the S. C. for the Propagation of the Faith from the 
time of its constitution (1622). But, he goes on, it was only with 
Pope Gregory XVI (1832) that a vast and serious missionary cam- 
paign was launched for the conversion of India. The Pope’s appeal 
for help, addressed to many missionary societies, was quickly and 
generously answered. Unfortunately, the new missionaries were not 
much in favor of a native clergy and for too long they paid no 
attention to the repeated instructions of the Holy See on this im- 
portant subject. Nor did the European missionaries sent at the 
request of Propaganda seek to make the new churches self-support- 
ing. They continued instead to rely on the help of benefactors 
abroad. This explains why under the more rigorous pre-Code legis- 
lation the missionary districts under the jurisdiction of Propaganda 
could never be erected as formal parishes; they lacked the required 
endowment. It was only after the promulgation of the Code that 
they were made canonical parishes (1921). But to the missionaries 
sent by Rome goes the credit for having dedicated themselves to 
winning souls for Christ with admirable zeal and heroic denial of 
self. It is also to their immortal glory that they directed their mis- 
sionary efforts to the conversion of the humblest and poorest among 
the people of India. 

Father Coutinho is to be congratulated for a rewarding and inter- 
esting dissertation—a further evidence of the high standards of 
research and scholarship of the School of Canon Law at the Catho- 
lic University of Louvain. 

JoHN A. ABBO 

















Chronicle 


At a special convocation on May 11, The Catholic University of America 
conferred the honorary degree of Doctor of Laws on the Apostolic Delegate, 
the Most Reverend Egidio Vagnozzi. 

* + + + * 

The Most Reverend Thomas Manning, O.F.M., of Baltimore, has been 

named Titular Bishop of Arsamosata and Prelate nullius of Coroico in Bolivia. 
+ * * © * 


The Most Reverend Joseph P. Donahue, Vicar General of the Archdiocese 
of New York and Auxiliary to Cardinal Spellman, died at the age of 88. 
+ + * * . 


On the occasion of his silver jubilee as a bishop, the Most Reverend Robert 
E. Lucey, Archbishop of San Antonio, was named an Assistant at the Pon- 
tifical Throne. 

* »~ * * * 

Deputy Undersecretary of State Robert Murphy was awarded the Laetare 
Medal by the University of Notre Dame. 

* ¥ * + » 

The Most Reverend John J. Maguire of New York has been named Titular 
Bishop of Antifre and Auxiliary to Cardinal Spellman. 

. + + + + 

Under the patronage of the Most Reverend Vincent 8. Waters, Bishop of 
Raleigh, the first Southeastern Regional Liturgical Week was held in Char- 
lotte, North Carolina. 


* * * * + 
The Most Reverend William T. Mulloy, Bishop of Covington, died. 
+ ¥ * * * 


His Holiness, Pope John XXIII, issued his first encyclical letter, Ad Petri 

Cathedram, on the subject of truth, peace, and Christian unity. 
+ ” * * * 

The Most Reverend Francesco Lardone, formerly of the faculty of The 
Catholic University of America, has been appointed Apostolic Delegate in 
Turkey. 

* * * * * 

The Right Reverend Lawrence J. Riley of Boston was elected president of 
the Catholic Theological Society of America at the fourteenth annual conven- 
tion of the Society held in Buffalo. 

* * * * * 

The Most Reverend Bernard J. Sheil, Auxiliary to the Archbishop of Chi- 

cago, has been named Titular Archbishop of Selge. 


- * * * ad 
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The Most Reverend Thomas A. Connolly, Archbishop of Seattle, was named 
an Assistant at the Pontifical Throne. 


The third Unionistic Congress was held from July 1 to July 4 at the Abbey 
of Saint Procopius, Lisle, Illinois, to stimulate interest in the forthcoming 
Ecumenical Council. 


The informative process in the cause of Father Stephen Eckert, O.F.M.Cap. 
(1869-1923), has been completed in the Archdiocese of Milwaukee and trans- 
mitted to the Congregation of Sacred Rites. 
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* * * * * 


* * * * * 





* * * * * 


On July 7, the feast of Saints Cyril and Methodius, the first Glagolitic Mass, 
the Roman Rite in the Slavonic language, in this country was celebrated at 
Danville, Pennsylvania. 


* * * * * 


At the Seventieth Commencement of The Catholic University of America, 
held in Washington on June 7, 1959, a total of 1074 degrees were conferred, 
including the following honorary degrees: Doctor of Laws, to His Eminence, 
Alfred Cardinal Ottaviani, and to James Paul Mitchell, Secretary of Labor; 
Doctor of Science, to John Hundale Lawrence; Doctor of Letters, to John 
Gilland Brunini. 

Degrees were granted to fifty students of the School of Canon Law: 


Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 


Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
. John Hanrahan, J.C.B., of Louisville 





Doctor of Canon Law 


Raymond F. Bégin, J.C.L., of Portland 

Ronald J. Cox, J.C.L., of Steubenville 

Henry J. Dziadosz, J.C.L., of Norwich 

Bernard C. Gerhardt, J.C.L., of Washington 

John H. Hackett, J.C.L., of Fall River 

Charles W. Henry, OS.B., J.C.L., of Collegeville, Minn. 
James D. McGuire, O.RS.A., J.C.L., of Suffern, N. Y. 
Timothy Mock, C.M.M.., J.C.L., of Detroit, Mich. 
Richard J. Murphy, O.M.L., J.C.L., of Washington, D. C. 
David O’Connor, MSSS.T., J.C.L., of Silver Spring, Md. 
Michael J. Regan, J.C.L., of Savannah 

Manuel J. Rodriguez, J.C.L., of Santa Fe 


Licentiate in Canon Law 


Theodore M. Baa, T.O.R., J.C.B., of Loretto, Pa. 
George H. Bertels, J.C.B., of Kansas City, Kansas 
Roger H. J. Boucher, J.C.B., of St. Jean 

Robert E. Burke, J.C.B., of Detroit 

Dacian Dee, O.F.M.Cap., J.C.B., of Garrison, N. Y. 
Roman §. Galiardi, O.S.B., J.C.B., of Lisle, Il. 
Louis E. Gelineau, J.C.B., of Burlington 








Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 


Rev. 
. Columban K. Crotty, SS.CC., of Fairhaven, Mass. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 


Rev 
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George L. King, J.C.B., of Boise 

Marcel Laniel, J.C.B., of Montreal 

William Nessel, O.S.FS., J.C.B., of Hyattsville, Md. 
Bernardin Patterson, O.S8.B., J.C.B., of South Union, Ky. 
John R. Roos, J.C.B., of Albany 

Guy Joseph Rossi, s.P., J.C.B., of Jemez Springs, N. M. 
James A. Spexaerth, J.C.B., of Wichita 

William J. Tierney, J.C.B., of Rockville Centre 

William M. VanOmmeren, J.C.B., of Spokane 


Bachelor of Canon Law 


Jules J. Bureau of Montreal 


Thomas M. Cunningham, O.S8.M., of Chicago, Ill. 
Jean-Eudes Gagne, C.SS.R., of Aylmer-East, P.Q. 
William N. Gavron of Greensburg 

Howard Hansen, O.F.M.Conv., of Mt. St. Francis, Ind. 
Ellsworth Kneal of St. Paul 

Gerard C. Krieg of Rochester 

Howard T. Lee of Fresno 

James P. McGough of Jackson 

John T. McGraw of Syracuse 

Arthur J. Nace of Philadelphia 

Edward A. Pelkowski, M.I1.C., of Brookeville, Md. 
John A. Rawden of Los Angeles 

Charles G. Renati of San Francisco 

Augustine Sheehan, C.P., of Union City, N. J. 
Raphael H. S. Song of Taegu 

Richard J. Stack of Erie 

Francis P. Sullivan, O.S.A., of Washington, D. C. 
Walter F. Sullivan of Richmond 

Arthur Swift, M.S.SS.T., of Washington, D. C. 


Romageus W. O’Brien, O.Carm. 
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